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You are Cordially Invited to the EDNY Mediators:

STORM SANDY MEDIATION TRAINING

Presented by the US District Court for the
Eastern District of New York
Date & Time: Thursday, May 22, 2014, 8:30 AM - 4:30 PM
Venue: The Brooklyn Court house of the Eastern District of New York
225 Cadman Plaza East, Brooklyn, New York 11201.
FREE OF CHARGE
Registration & Continental breakfast will be served at 8:00 AM
Lunch and refreshments will be provided.
(An Application for CLE credits will be filed)

Introduction by:
Hon. Carol Bagley Amon, Chief Judge EDNY

Hurricane Sandy Judicial Committee:
Hon. Cheryl L. Pollak
Hon. Gary L. Brown
Hon. Ramon E. Reyes, Jr.

ADR Program Introduced by:
Hon. Robert Levy

Meteorological Overview by Nationally Recognized Meteorologist

The View from FEMA:
Ramoncito J. deBorja, Deputy Associate Chief Counsel, FEMA Office of Chief Counsel, LLP

Briefing on Key Sandy Substantive Law and Issues by:

Plaintiffs' Liaison Counsel:
Javier Delgado, The Merlin Law Group, P.A.
Tracey Rannals Bryan, Gauthier Houghtaling & Williams

Defendants' Liaison Counsel:
Gerald J. Nielsen, Nielsen, Carter & Treas, LLC
Jared T. Griesman, White Fleischner & Fino, LLP

Special Mediation Process Considerations and Reflections

Including Mediator Forum

Program Moderators:
Simeon H. Baum, President, Resolve Mediation Services, Inc. (www.mediators.com)

Peter H. Woodin, JAMS

PLEASE RETURN THE ATTACHED REGISTRATION FORM BY PRESSING SEND

OR BY EMAILING THE REGISTRATION FORM TO: sandycases_nyed@nyed.uscourts.gov



THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF NEW YORK

STORM SANDY MEDIATION TRAINING

May 22, 2014

Program Moderators --
Simeon H. Baum, Esq., Resolve Mediation Services, Inc. (www.mediators.com)
Peter H. Woodin, Esq., JAMS

Index of Materials

Agenda
Flyer

Presenter Bios
Materials
Sandy and its Impacts
1. New York City Governmental Report, Sandy and its Impacts: Final Report
2. Case Management Order 14 MC 41
3. EDNY Mediation Program Rules
Meteorological Overview
4. Ross Dickman, Report of NOAA Meteorologist on Meteorological Events
Significant to Analysis of Causation and Legal Characterization Impacting

Determination of Insurance Coverage and Recoverable Claims

The View from FEMA — Description & Analysis of FEMA Legal Compensation
Scheme

5. Ramoncito J. de Borja, The View from FEMA: Description and Analysis of the
National Flood Insurance Program (NFIP) and the FEMA Legal Compensation
Scheme

Training Manual and original materials prepared by Simeon H. Baum, Esq. Copyright © Simeon H. Baum
2014; Resolve Mediation Services, Inc., 1211 Avenue of the Americas, 40" Floor, New York, NY 10036
(212) 355-6527; fax (212) 753-0396; http://www.disputeResolve.com; email:
SimeonHB@disputeResolve.com
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Plaintiffs’ Liaisons Overview & Analysis of Flood Issues

6. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to
Drywall Caused by Flood (Via Hyperlink)

7. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to
Electric Wiring and Wicking Caused by Flood (Via Hyperlink)

8. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to
Exterior Sheathing Caused by Flood (Via Hyperlink)

9. Tracey Rannals Bryan, Presentation Addressing Direct Physical Loss By and
From Flood (Via Hyperlink)

10. Tracey Rannals Bryan, Presentation Addressing Concerns Related to Claiming
the Same Item Under Two Different Insurance Policies: Is Making Concurrent
Claims for the Same Item Against Two Different Carriers Fraud? (Via Hyperlink)

11. Tracey Rannals Bryan, Overview and Analysis of the Key Flood-Related Issues in
Claims Disputes Resulting from Storm Damages

Defendants’ Liaisons Overview & Analysis of Flood Issues

12. Gerald J. Nielsen and William T. Treas, Overview and Analysis of the Key Issues
Involved in Mediating National Flood Insurance Program (NFIP) Claims
Disputes

Plaintiffs’ Liaisons Overview & Analysis of Wind Issues

13. Report of Plaintiffs”’ Liaison Counsel in Response to Defendants’ Report and List
of Commonly Occurring Legal Issues (Doc. 280)

14. William F. “Chip” Merlin, Jr., Corban v. USAA: A Case Providing Far too Little
Because It was Rendered Far too Late, 79 Miss. L.J. Supra 129 (2009)

15. Don Wood and John Wood, Insurance Recovery After Hurricane Sandy:
Correcting the Improper Depreciation of Intangibles Under Property Insurance
Policies, Torts, Insurance & Compensation Law Section Journal, New York State
Bar Association, Volume 42, No. 1, Winter 2013 Issue

16. Clay F. Morrison, Reference Materials Regarding Building Components Affected
by Windstorm, Resulting Water Intrusion, and Technical Publications

17. Merlin Law Group, P.A., Business Income Losses Caused by Hurricane Sandy
Are Recoverable Despite Anti-Concurrent Causation Exclusions, January 20,
2013 (http://www.propertyinsurancecoveragelaw.com)

Training Manual and original materials prepared by Simeon H. Baum, Esq. Copyright © Simeon H. Baum
2014; Resolve Mediation Services, Inc., 1211 Avenue of the Americas, 40" Floor, New York, NY 10036
(212) 355-6527; fax (212) 753-0396; http://www.disputeResolve.com; email:
SimeonHB@disputeResolve.com
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18. Merlin Law Group, P.A., Avoiding the Anti-Concurrent Causation Trap —
Understanding Business Interruption Claims, Part 59, February 6, 2011
(http://propertyinsurancecoveragelaw.com)

Defendants’ Liaisons Overview & Analysis of Wind Issues

19. Report of Defendants’ Liaison Counsel Providing List of Commonly Occurring
Legal Issues

20. Gerald Dwyer, View from the Defense Bar: Overview and Analysis of Insurers’
Goals for Mediating Claims Arising from Super Storm Sandy

21. Seth Schmeeckle, View from the Defense Bar: Overview and Analysis of Property
Insurance Issues as it Relates to Damages Caused by Super Storm Sandy

22. Eric S. Blake, Todd B. Kimberlain, Robert J. Berg, John P. Cangialosi and John

L. Beven Il, National Hurricane Center’s Hurricane Sandy Report, February 12,
2013

Mediation Process Reflections with Liaison Panelists

23 Simeon H. Baum, Mediation Process from Proposal for Storm Sandy Mediation
Training

Mediators’ Forum
24 Simeon H. Baum, Proposal Concerning Mediation Issues Specific to Storm Sandy

25 Simeon H. Baum, Charles Platto and Peter A. Scarpato, Insurance White Paper:
Insurance/Reinsurance Arbitration and Mediation

26 Simeon H. Baum, Mediation — Alchemical Crucible for Transforming Conflict to
Resolution

Training Manual and original materials prepared by Simeon H. Baum, Esq. Copyright © Simeon H. Baum
2014; Resolve Mediation Services, Inc., 1211 Avenue of the Americas, 40" Floor, New York, NY 10036
(212) 355-6527; fax (212) 753-0396; http://www.disputeResolve.com; email:
SimeonHB@disputeResolve.com
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Resolve Mediation Services, Inc.
1211 Avenue of the Americas, 40" Floor
New York, NY 10036-8704
(212) 355-6527 (tel.)
(212) 753-0396 (fax)
info@mediators.com
(www.mediators.com)

Simeon H. Baum
President

Simeon Baum, President of Resolve Mediation Services, Inc., has successfully mediated
over 1,000 disputes. He has been active since 1992 as a neutral in dispute resolution,
assuming the roles of mediator, neutral evaluator and arbitrator in a variety of cases,
including the highly publicized mediation of the Studio Daniel Libeskind-Silverstein
Properties dispute over architectural fees relating to the redevelopment of the World
Trade Center site, Trump’s $ 1 billion suit over the West Side Hudson River
development, and Archie Comics’ shareholder/CEO dispute. He was selected for New
York Magazine’s 2005 - 2014 “Best Lawyers” and “New York Super Lawyers” listings
for ADR, and Best Lawyers’ “Lawyer of the Year” for ADR in New York for 2011 and
2014, and for the International Who’s Who of Commercial Mediation Lawyers 2012-14.

An attorney, with 30 years’ experience as a litigator, Mr. Baum has served as a mediator
or ADR neutral in a wide variety of matters involving claims concerning business
disputes, financial services, securities industry disputes, reinsurance and insurance
coverage, property damage and personal injury, malpractice, employment, ERISA benefits, accounting, civil rights,
partnership, family business, real property, construction, surety bond defaults, unfair competition, fraud, bank fraud,
bankruptcy, intellectual property, and commercial claims.

Mr. Baum has a longstanding involvement in Alternative Dispute Resolution ("ADR"). He has served as a neutral for
the United States District Courts for the Southern and Eastern Districts of New York Mediation Panels; New Jersey
Superior Court, Civil Part, Statewide; Commercial Division, New York State Supreme Court, New York &
Westchester Counties; U.S. Bankruptcy Court, Southern & Eastern Districts of New York; the New York Stock
Exchange; National Association of Securities Dealers; the U.S. Postal Service, the U.S. Equal Employment
Opportunity Commission, and CPR, and National Academy of Distinguished Neutrals (NADN), among others.

Mr. Baum’s peers have appointed him to many key posts: e.g., Member, ADR Advisory Group, Commercial
Division, Supreme Court, New York County; ADR Advisory Group and Mediation Ethics Advisory Committee,
N.Y. State Unified Court System. Founding Chair of the N.Y. State Bar Association’s Dispute Resolution Section,
he was also subcommittee chair of the N.Y. State Bar Association’s ADR Committee; Legislative Tracking
Subcommittee Chair of the ADR Committee of the Litigation Section of the American Bar Association; Charter
Member, ABA Dispute Resolution Section Corporate Liaison Committee; President, Federal Bar Association’s
SDNY Chapter, and Chair of the FBA’s national ADR Section. He is past Chair of the New York County Lawyers
Association (NYCLA) Committee on Arbitration and ADR. Besides serving on the NYCLA’s Committee on
Committees, he is past Chair of the Joint Committee on Fee Dispute and Conciliation (of NYCLA, ABC NY, and
Bronx County Bar Associations), and is on the Board of Governors, NYS Attorney-Client Fee Dispute Resolution
Program. He is also a Fellow of the American Bar Foundation. He is a Director for the New York NADN panel.

Mr. Baum has shared his enthusiasm for ADR through teaching, training, extensive writing and public speaking. He
has taught ADR at NYU's School of Continuing and Professional Development, and he teaches Negotiation, and
Processes of Dispute Resolution (focusing on Negotiation, Mediation and Arbitration) at the Benjamin N. Cardozo
School of Law. He developed and conducts 3-day programs training mediators for the Commercial Division,
Supreme Court, New York, Queens, and Westchester Counties. He has been a panelist, presenter and facilitator for
numerous programs on mediation, arbitration, and ADR for Judges, attorneys, and other professionals. Mr. Baum is
a graduate of Colgate University and the Fordham University School of Law.
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PETER H. WOODIN

Peter H. Woodin is a mediator and arbitrator with JAMS, where he specializes in
the resolution of complex, multi-party litigation. He has successfully mediated
settlements in a wide range of disputes, including insurance coverage, products
liability and personal injury, environmental contamination and Superfund,
consumer class actions, professional liability, intellectual property, employment
discrimination, trusts and estates, and numerous other business and commercial
matters. He has served as settlement administrator, court-appointed mediator
and special master in various multi-district and other complex litigations involving
pharmaceuticals and other products (Zyprexa, Baycol, DES, Agent Orange),
investment partnerships, employment discrimination, and governmental audits.
He also served as Deputy Special Master for the federal September 11 Victims
Compensation Fund and, serving as party-appointed mediator, designed and
implemented an ADR program for the mediation of claims in the 1993 World
Trade Center Bombing Litigation.

Mr. Woodin is a graduate of Columbia Law School, where he was a Stone
Scholar and editor of the Law Review, and subsequently served as law clerk to
Judge Jack B. Weinstein (EDNY). In addition to his ADR practice at JAMS, Mr.
Woodin currently teaches negotiation as an adjunct professor at Columbia Law
School and has appeared as a speaker and panelist on numerous court-related
and other educational programs around the country. He is active in various bar
associations, including service as the immediate past Chair of the ADR
Committee of the Association of the Bar of the City of New York. A detailed
professional bio for Mr. Woodin may be found on the JAMS website at
http://www.jamsadr.com.
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TRACEY RANNALS BRYAN

In the last twenty-one years of practice, Tracey Rannals Bryan has achieved substantial verdicts
and settlements for her clients. Now, as Of Counsel in the firm of Gauthier, Houghtaling &
Williams she represents seriously injured persons, families of brain damaged children, students
who have been sexually assaulted by teachers, and numerous other persons and companies in wide-
ranging disputes.

Ms. Bryan has prosecuted numerous automobile collision and medical malpractice cases involving
severe personal injury and wrongful death. She possesses specialized knowledge in cases
involving birth trauma, failure to timely diagnose cancer, and specializes in disaster recovery cases
nationwide. Ms. Bryan also litigates complex product liability and premises liability cases.

After earning a degree in Political Science from Newcomb College of Tulane University in 1990,
Ms. Bryan graduated with a law degree from Tulane University School of Law in 1993, where she
was an attorney in the Tulane Civil Law Clinic. She practiced for several years as a defense
attorney in New Orleans, representing various corporations and insurance companies. Since 1996,
Ms. Bryan has been an Adjunct Professor of Law at Tulane Law School, teaching senior law
students Trial Advocacy skills, and was recently named one of the top attorneys in New Orleans
by City Business. She is a frequently sought-after speaker at seminars and institutes for fellow
professionals. Earlier this year she was appointed by the United States District Court, Eastern
District of New York as Plaintiffs’ Liaison Counsel in Hurricane Sandy Litigation.

Ms. Bryan is a member of the American Association for Justice, Louisiana Association for Justice
and the New Orleans, Louisiana State, Federal, and American Bar Associations. She is admitted
to practice before the United States Supreme Court; United States Court of Appeals; Fifth Circuit;
United States District Court, Eastern, Western, and Middle Districts of Louisiana; and the Eastern
and Southern Districts of New York, and all Louisiana State Courts.

Ms. Bryan is the mother of four children, and she is also the co-founder and President of the Jack
of Hearts Foundation, which is dedicated to funding pediatric cardiac research, to improve survival
rates for children with complex heart defects, one of whom is her son, Jack.



Personal Information
Updated January 30, 2014

Name: Rocco Calaci
Address: 302 Vaughan Street, Fort Walton Beach Florida 32548
Telephone: 850-830-8656
e-mail: rism99@hotmail.com
Curriculum Vitae

Education

- Master of Science degree — International Relations; Troy State University (1989)

- Bachelor of Arts degree - Eastern_lllinois University (1984)

- Department of Defense Weather Specialist School (1968)

- Department of Defense Weather Technician Course (1978)

- Department of Defense Severe Weather Course (1981)

- Department of Defense Tropical Forecasting Course (1983)

- Department of Defense Radar Interpretation Course (1988)

- Department of Defense WSR-88D NEXRAD Doppler Radar Course (1994)

- Department of Defense WSR-88D NEXRAD Doppler System Manager Course (1994)

- National Weather Service symposiums on hurricane characteristics (1993, 1994, 1997, 2000,
2010)

- Several seminars and symposiums conducted by the American Meteorological Society on
hurricane development. (2010, 2011)

- Several seminars sponsored by Florida State University Meteorology Department on Gulf Coast
severe weather patterns surrounding hurricanes and tornadoes (1994,1995)

Experience

- Total of over 40 years experience in meteorology for the Department of Defense and
commercial agencies as a weather observer, forecaster, instructor, and consultant on a
global scale (United States, Europe, Asia)

- Total over 30 years directly involved with the analysis, tracking, and forecasting
tornadoes, hurricanes, and typhoons on a global scale.

- Over 25 years of expertise in severe weather along the Gulf Coast, including
waterspouts, tornadoes, hurricanes, and severe thunderstorms. Provided in-depth
analysis and re-construction of the following storms:

Tropical Storm Alberto and Tropical Storm Beryl (1994)

Hurricanes Erin and Opal (1995)

Hurricane Danny (1997)

Hurricane Charley, Frances, Ivan and Jeanne (2004)

Tropical Storm Cindy, Hurricane Dennis, Katrina, Rita and Wilma (2005)
Tropical Storm Fay and Hurricane lke (2008)

Hurricanes Isaac and Sandy (2012)

- Director; Meteorological Operations for White House activities. Developed numerous
forecasts for such functions as 2004 presidential inauguration, White House outdoor
activities and Pentagon flight operations (2001 — 2005).



Javier Delgado, Esq.

Merlin Law Group, P.A.

Miami, FL | Houston, TX | New York, NY
Miami Office: 305-448-4800

New York Office: 212-351-5017

Houston Office: 713-626-8880

jdelgado@merlinlawgroup.com

Bar Admissions

Florida

Texas

New York

District of Columbia

U.S. District Court, Middle District of Florida
U.S. District Court, Southern District of Florida
U.S. District Court, Northern District of Texas
U.S. District Court, Eastern District of Texas
U.S. District Court, Southern District of Texas

Education
Nova Southeastern Law University, Fort Lauderdale, Florida
Juris Doctorate (2001)

Florida International University, Miami, Florida
Bachelor of Science, Criminal Justice (1995)

Classes/Seminars Taught
“Superstorm Sandy: Lessons Learned: Now What?- Anti-Current Causation: Wind or
Flood?”- WIND Regional Symposium, May 2014, Newark, New Jersey

“Panel Discussion: Bl & CBI? What Makes it so Complex? A Legal, Financial, Actuarial
and Modeling Perspective”- EQECAT 2014 U.S. Catastrophe Modeling Conference,
May 2014, Ft. Lauderdale, Florida

“Environmental Claim Considerations- Part 11”- FAPIA Spring Conference, May 2014,
Ft. Lauderdale, Florida

“A Basic Understanding of National Flood Insurance”- South Florida Condo & HOA
Expo, April 2014, Miami, Florida



“WIND Appraiser Certification®” - Windstorm Insurance Network Annual Conference,
January 2013

“Hiring Qualified Expert Witnesses & How to Use Expert Witnesses in Court” — The
Engineering Science and Mathematics of Forensic Investigations Lab Day Event, Texas,
June 2012

“The Main Event”- 36" Annual Convention of the National Association of Catastrophe
Adjusters, Inc., January 2012, Las Vegas, Nevada

“WIND Umpire Certification, WIND Umpire Recertification”, Windstorm Insurance
Network Annual Conference, January 2011

“The Appraisal Process: Theory, Reality, or Extinction,” WIND, January 2010

“Learning From Those on the Other Side of Claims Negotiations: Persuasive,
Professional, and Ethical Techniques of Adjustment for the Policyholder,” FAPIA
Summer Conference 2010

“Proofs of Loss, EUOs, & Requests for Documentation,” FAPIA Winter Conference
2010

“Tales from the Dark Side,” FAPIA Winter Conference 2010

“Speed Adjusting: A Fast and Furious Look at the Concerns and Considerations of
Insurance Claims and How They Can Affect Public Adjusting,” FAPIA Summer
Conference 2009

“The current legal state of law in Galveston with respect to Hurricane Ike cases,”
Seminar for Texas Public Adjusters, 2009

“The Merlin Guide: How to ethically and efficiently adjust claims in Texas,” Seminar for
Texas Public Insurance Adjusters, 2009

“Maximizing Recovery: Best practices and surrounding Law and Ordinance coverage,
ACV, RCV, Matching, and Building Codes,” Seminar for Texas Public Insurance
Adjuster, 2009

“Instructor of Windstorm Umpire Certification Course,” The Law in Texas on Insurance
Appraisals

Professional Associations and Memberships

American Bar Association Tort, Trial, and Insurance Section
American Bar Association Construction Law Section
Florida Real Property Section



Texas Insurance Law Section

Texas Litigation Law Section

Texas Consumer and Commercial Law Section

Texas Section on Hispanic Issues

District of Columbia Tort Section

District of Columbia Affairs Section

District of Columbia Antitrust and Consumer Law Section
Former Insurance Property Adjuster

Houston Hispanic Chamber of Commerce

American Association of Justice

Florida Association of Public Insurance Adjusters (FAPIA) Associate Member
New York Bar Association

Windstorm Insurance Network

Windstorm Certified Appraisal Umpire



RAMONCITO ]J. DEBORJA

Ramoncito “Chito” deBorja is a Deputy Associate Chief Counsel with the
Department of Homeland Security, Federal Emergency Management Agency, Office of
Chief Counsel in the Federal Insurance and Mitigation Administration Legal Division.
Mr. deBorja is responsible for handling, overseeing, and coordinating litigation
arising out of programs nationwide administered by the Federal Insurance and
Mitigation Administration (“FIMA”). A substantial portion of Mr. deBorja’s practice
area involves litigation dealing with the National Flood Program (“NFIP”), a program
administered by FIMA. Prior to becoming a Deputy Associate Chief Counsel with
FEMA in 2010, Mr. deBorja served as a Trial Attorney beginning in 1999. Mr. deBorja
also served as an Assistant City Solicitor with the City of Philadelphia Law
Department from 1995 through 1999. Mr. deBorjais a 1994 graduate of the Syracuse
University College of Law. He earned his Bachelor of Arts in 1991 from California
State University, Long Beach. Mr. deBorja is licensed to practice law in the state of
Pennsylvania.



Directed technical support for meteorological operations to the NASA Space Shuttle program
(2003 — 2005) Edwards AFB California..

Director of Meteorological Support for the following facilities: (2001 - 2006)

- US Army Chemical Warfare Center (Fort Leonard Wood Missouri)

- US Army UAV Development Program (Fort Huachuca Arizona)

- US Army Helicopter Training Program (Fort Rucker Alabama)

- Joint Command Anti-Ballistic Missile Program (Kwajalein Atoll, Pacific Ocean)
- US Naval Pilot Training Center (Kingsville Texas)

- Department of Defense Armament Test Center (Eglin AFB, Florida)

Director; typhoon development and prognosis techniques in support of the Ballistic Missile
Defense Command in the Pacific Ocean for the Department of Defense (2003-2005)

Chief Meteorologist StormGeo Inc. Directed expansion of forecasting client list. Developed
new methods for hurricane development and forecasting. Performed site specific
forecasting for various clients in the Gulf of Mexico, West Africa, Norway and Brazil.

Forensic meteorologist for the past 17 years. | am responsible for determining the exact
details of how hurricanes, hail, high speed winds and other meteorological elements affected
a site specific address during any given storm. This consists of an analysis of all surface
and upper air wind conditions, radar and satellite imagery, microburst potential, severe
weather, wind shear and numerous other weather elements.

Federal certification as a meteorologist across the United States and globally for almost 40
years. (1968 - 2007)

Federally certified in the operation and interpretation of NEXRAD Doppler weather radar
products. This certification is rare outside of government agencies.

Member of Forecast Improvement Group, American Meteorological Society. The FIG is
designed to find new techniques and prognosis methods to improve the accuracy of
meteorological forecast products.

Recognized as expert withess by Federal court in the area of forensic meteorology;
specifically re-construction and interpretation of weather events surrounding hurricanes and
other severe weather events.

Meteorological support director for over 100 Top Secret projects for the US Government.
(1970 - 2006)

Selected by Department of Defense to develop Single Station Analysis and Forecasting
Course for Air Force and Marine Corps personnel. This course taught advanced analysis
and forecasting techniques based upon limited data. This course is the basis for
meteorologists deployed to Iraq and Afghanistan in support of military operations.

Responsible for the development and management of operational hurricane support and
severe weather forecasting to the US Army from 2001 to 2005 for 9 locations.



l. Ross Dickman

I. Ross Dickman is the Meteorologist-In-Charge of the National Weather Service Forecast Office covering
the New York City Metropolitan Area. He leads a team of top meteorologists and hydrologists
responsible for issuing forecasts and warnings for nearly 20 million persons living in southern
Connecticut, southeast New York, northeast New Jersey, Long Island and New York City. Working closely
with media, state and local emergency management, he is a passionate leader whose innovation has
improved weather forecast accuracy and warning lead times, saving lives and property. Ross has a deep
commitment to public service that began in 1990 after receiving a B.S. in Meteorology from Penn State
University. He has worked in various NWS locations from California to Massachusetts to Puerto Rico to
New York. Ross was one of the key meteorologists at National Weather Service in Boston during
Hurricane Bob and the Halloween Eve Storm of 1991, better known as "The Perfect Storm." Ross
joined management by 1995 as the severe weather and regional aviation meteorologist at National
Weather Service’s Eastern Region Headquarters in Bohemia, N.Y. In 2004, Ross became deputy chief of
the Eastern Region Meteorological Services Division where he provided policy development and
oversight for thirty one field offices. This responsibility lead to his current position in 2008 where he has
dealt with a myriad of weather-related hazards affecting the NY region, including Hurricane Irene and
Superstorm Sandy.



K8 ROBINSON & COLE...

ATTORNEYS AT LAW

PARTNER
gdwyer@rc.com

280 Trumbull Street
Hartford, CT 06103
Phone: 860-275-8331
Fax: 860-275-8299

ADMISSIONS

Commonwealth of Massachusetts

State of Connecticut

State of New York

U.S. District Court, District of Connecticut
U.S. District Court, District of Massachusetts
U.S. District Court, Eastern District of New
York

U.S. District Court, Northern District of New
York

U.S. District Court, Southern District of New
York

Gerald P. Dwyer, Jr.

Kip Dwyer is a member of the Litigation Section and focuses his practice on
complex commercial litigation. Admitted to practice in New York,
Connecticut, Massachusetts, and Washington, Mr. Dwyer has a
geographically expansive practice, maintaining a presence in both our firm's
New York City and Hartford offices.

Mr. Dwyer primarily represents insurance and financial services companies
in significant litigation involving various insurance-related activities and
products, ranging from marketing of flood insurance to the scope and
availability of business interruption coverage for the terrorist attacks on
September 11. He is currently representing major carriers in the litigation
concerning Hurricane Katrina losses in Louisiana and Mississippi. Mr.
Dwyer serves as national coordinating counsel for a major Connecticut-based
insurer in Hartford on Chinese drywall claims. In addition to his insurance-
related practice, Mr. Dwyer also represents clients in other commercial
disputes, including securities fraud, unfair trade practices, construction
defect, and products liability matters.

Mr. Dwyer also has extensive experience in the increasingly important area
of electronic discovery, including the pitfalls involved in litigation holds and
document preservation generally; the reasonable retrieval of archived,
damaged, or fragmented data; and the effective use of current discovery rules
to obtain an adversary's electronically stored information.

Mr. Dwyer frequently writes and lectures on matters of concern to the
insurance industry. He is an adjunct professor in the Insurance LL.M.
program of the University of Connecticut School of Law. Mr. Dwyer has been
named to the Metro New York Super Lawyers® list in the area of
Insurance Coverage since 2006 (Super Lawyers is a registered trademark of
Key Professional Media, Inc). In addition, Mr. Dwyer previously chaired
Robinson & Cole's in-house litigation and trial skills program.

Prior to joining the firm, Mr. Dwyer practiced in the law department of a
prominent Hartford-based insurer. In that position, he managed coverage
and claims-handling litigation against the carrier pending in courts
throughout the country.

EDUCATION
B J.D., magna cum laude, Gonzaga University School of Law
® A B, Colgate University, History.

B LL.M., with distinction, Georgetown University, International and
Compliance Law

PROFESSIONAL ASSOCIATIONS

B American Bar Association, Tort and Insurance Practice Section, Property
Insurance Committee, 2001 to present, Vice Chair; Newsletter Editor,
2001 to 2005

B Connecticut Bar Association, 1998 to present, International Law Section
of Young Lawyers Division, 1999, Cochair; Insurance Committee, 2007
to 2009, Presenter and Moderator



K& ROBINSON & COLE .

ATTORNEYS AT LAW

Gerald P. Dwyer, Jr.

New York State Bar Association

COMMUNITY INVOLVEMENT

Connecticut Children's Medical Center, 2008 to present, Member of
Quality Subcommittee to the Board of Directors)

Hike for Tikes, Co-founder
Travelers Claim University, Instructor
University of Connecticut School of Law, Adjunct Professor

University of Connecticut Insurance Law Journal, Peer Reviewer

HONORS & AWARDS

Listed in Connecticut and Metro New York Super Lawyers® in the area
of Insurance Coverage since 2006 (Super Lawyers is a registered
trademark of Key Professional Media, Inc.)

Named as Robinson+Cole “Mentor of the Year” in 2008 & 2011
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Jared T. Greisman

Partner

Jared Greisman joined White Fleischner & Fino in 1997 and handles many
aspects of civil litigation, including insurance coverage and subrogation,
and litigation of matters involving business disputes (hedge fund advisors,
collateral managers, partnerships), torts, construction defects, faulty
products and equipment. Jared has appeared in numerous state and
federal courts, at the trial level and the appellate level, throughout the
United States on behalf of domestic and foreign insurers and businesses.

News

THE UNITED STATES DISTRICT COURT, EASTERN DISTRICT OF NEW YORK,
APPOINTS JARED GREISMAN AS DEFENDANTS’ LIAISON COUNSEL FOR
HURRICANE SANDY CASES

JARED GREISMAN SUCCESSFUL IN ARGUING IN NEW YORK'S HIGHEST
COURT AGAINST OPEN-ENDED EXPOSURE FOR PUBLIC WORKS
CONTRACTORS

Copyright © 2014 White Fleischner & Fino All Rights Reserved.

This web site contains attorney advertising. Prior results do not guarantee a similar outcome.

http://www.wff-law.com/attorney.asp?langdisp=&key=12&printonly=y

Practice Areas
Insurance Coverage
Subrogation

Commercial

Personal Injury and Property Damage

Liability Defense

Memberships

Florida Bar Association

Bar Admissions

New Jersey 1998
New York 1999
Florida 2001
U.S.D.C,S.D.NY.
U.S.D.C, EDNY.
U.s.D.C,D.N.J.

Education
Cornell Law School
J.D., 1997

Rollins College
B.A, 1992
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Selected by NASA to assist in post-accident investigation on the explosion of Atlas-
Centaur rocket at Kennedy Space Center (1987)

Publishes Daily Weather Newsletter received by approximately 4000 recipients including the
FAA, several regional airports, emergency management facilities along the Gulf Coast, law
enforcement agencies, off-shore companies and a variety of private businesses and
individuals.

Selected by the Department of the Air Force to perform several post-event
meteorological evaluations involving tornadic/tropical storm activity on a world-wide

basis (1985-1994)

Instructor for the Department of Defense in several meteorological subjects
including Severe Weather Forecasting, Radar Interpretation, Prognosis
Techniques, and Satellite Meteorology (1981-1984)

Worked with the Japanese Meteorological Agency in the development of forecast
techniques for Pacific typhoons (1985-1986)

Conducted the first NEXRAD Doppler Workshop on Tropical Systems in 1994 involving
Department of Defense and National Weather Service. Initiated several forecasting
techniques used in evaluation of potential damage caused by tropical systems.

Developed NEXRAD Doppler Interpretation training course for Eglin AFB, Hurlburt
AFB, and Pensacola NAS (1990-1996)

Awarded Master Meteorologist badge by the US Air Force (1990)

Worked with Unisys as an operational meteorological consultant in development of
several NEXRAD products used for the analysis, tracking, and forecasting of severe
weather, including tropical systems (1991-1993)

Worked on committee consisting of Department of Defense, National Weather
Service, and Federal Aviation Administration personnel to administer operating
procedures for Northwest Florida NEXRAD Doppler radar 1993 to 1996.

| am a Viet Nam War veteran

Member of the Aviation Meteorology Council, National Weather Association.



John W. Houghtaling Il - Biography

John Houghtaling is managing partner and majority owner of Gauthier, Houghtaling and
Williams, the law firm that paved the way to the $358 billion dollar U.S. tobacco settlement in
1998. The firm specializes in claim insurance litigation, with offices in New Orleans, Houston
and New York. Houghtaling concentrates on disaster recovery law. In 2005 he was hired by the
attorney general of Louisiana to protect policyholder rights in the wake of Hurricane

Katrina. Over the years he has amassed settlements and verdicts of over $300 million for his
individual clients, including over $100 million dollars for property owners following Hurricanes
Ike and Katrina. In response to the BP Horizon Oil Spill in 2010, Houghtaling teamed with
business partner and actor, Kevin Costner, to promote new technology to combat environmental
damage to the Gulf of Mexico. For the last six years, Houghtaling has ranked as one

of CityBusiness Magazine’s top 50 lawyers in New Orleans, and he was named a

Louisiana SuperLawyer in 2010 through 2012. In addition, Houghtaling chairs numerous
charitable fundraising campaigns, including raising over a million dollars in 2012 for the Harris
County Sheriff's Office Foundation.



Anthony Johnson

Meteorologist

A.M.S. Certified Consulting Meteorologist #433
A.M.S. Television Seal of Approval #265
A.M.S. Certified Broadcast Meteorologist #3

3912 W. Dale Ave.
Tampa, FL 33609
813-878-2929
AJohnsonWX@gmail.com

33 Years of Broadcast Weather
Experience in a Top 20 Market

' Bachelor of Science, Cum Laude,
E ucatlon Florida State University, 1979

Major: Meteorology; Minor: Mathematics
University of South Florida, 1976
Harris Computers Systems Training, Ft. Lauderdale 1979 & 1980
University of Wisconsin, Madison — McIDAS Programming 1980 & 1989
National Severe Storms Forecasting Seminar, Kansas City, 1983
National Hurricane Center Forecasting Course, Miami, 1984
McIDAS User’s Group, U.W., Madison, annually 1989-1997
Governor’s Hurricane Conference, annually 1994-1997 & 2001
National Hurricane Conference, 1999-2001
A.M.S. Weathercaster’s Conference, 1982, 1999-2001, 2010
A.M.S. Annual Meeting 1982, 2001

Experlence Meteorologist, WTVT, Tampa, FL 1979-2013

The station was a CBS affiliate initially and became a FOX O&O in
1997. WTVT was named the #1 Fox affiliate in the country for 2 years
and was the #1 CBS affiliate in the Southeast in the 1980’s.

Produced and anchored weathercasts for Good Day Tampa Bay and for
6p.m. and 10p.m. weathercasts on weekends. Conducted research for
and anchored special weather packages such as “Surviving the Storm”.
Have anchored weathercasts in all time slots at different points in time
throughout my career. “Owned” the weather story in many severe
weather situations including hurricane coverage. Energetic, love
weather and interact well with news anchors. Coordinated with vendors
and scheduled weather personnel. Developed, implemented and
maintain an internship program. Evaluated and procured hardware and
software weather packages from vendors. Wrote a newsletter and
maintained a severe weather observer network of 250 observers.
Experienced in all operations of radar, satellite (GOES, POES,
METEOSAT), DIFAX and Family of Services hardware and software.
Assisted in the design of the weather office facility and its
functionality. Wrote articles for a Hurricane and Severe Weather
Guide. Implemented the first all-computer graphics weather
presentation in the country in 1979.
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Jeffrey Major is currently Chief Operating Officer and Executive Vice President of Canopy Claims
Management LLC. Mr. Major has over 30 years of experience in the construction and insurance claims
fields. From 1983 through 1992 Mr. Major was a general contractor and he has remained involved in
construction projects as a subcontractor consultant/estimator and construction project manager. He
has inspected or consulted on the new construction of a wide variety of structures including single
family dwellings, historic properties, commercial properties, schools, high rise mixed use buildings, and
various other types of properties.

Beginning in 1990 Mr. Major worked as an estimator and claims adjuster eventually acquiring the firm
Professional Adjusters, Inc. Following his successful acquisition of Professional Adjusters Inc., from 1998
until 2011 he was president of The Major Group Inc. a construction consulting, estimating, and adjusting
company. Since 2011 he has been CEO of Property Casualty Solutions Inc. and CEO of Major Property
Consulting. In December 2012 he also became COO and executive vice president of Canopy Claims
Management.

Over the past 24 years Mr. Major has estimated, consulted, and adjusted over 1500 claims totaling over
$350,000,000. Since 1992 he has inspected, estimated, and adjusted claims resulting from more than
ten major storms including Hurricanes Andrew, Ivan, Jean, Charles, Wilma, Katrina, Rita, lke, Irene, and
Sandy. Mr. Major holds public adjusting licenses in the states of New Jersey, Kentucky, Nevada, New
York, Oklahoma, South Carolina, Texas, Utah, Virginia, and Vermont. He is also a registered with the
National Insurance Producer Registry.



Honors

Protessional
Membership

Equipment
Used

Community,
Service

Meteorological Consultant, Weathervision, 1979-1998

Provided forecasting services for agricultural interests, utilities,
shipping and pilots. Performed weather investigations for insurance
companies and provided expert testimony in court cases.

Instructor, International Academy, 2000
Taught a 3 credit hour college level course in meteorology.

Water Resources Planner, Southwest Florida Water
Management District, 1978.

Installed and maintained hydrometeorological weather instruments.
Collected and analyzed data from those instruments.

Law Firm of Gregory, Cours, Paniello, Johnson & Hayes, et al.,
1978.

Bid on real estate foreclosures. Researched precedents in legal cases
for attorneys.

Graduated cum laude

Member of Phi Beta Kappa, Arts & Sciences Honor fraternity
Inducted into Chi Epsilon Pi, Meteorological Honor fraternity
Inducted into Pi Mu Epsilon, Mathematics Honor fraternity
Who’s Who in Science and Engineering, 1992-present

Who’s Who in the World, 1993-present

Who’s Who in America 1999-present

Who’s Who in the South and Southwest, 1997-present

American Meteorological Society, National Chapter

West Central Florida Chapter of the American Meteorological
Society —

President 1989-1991 & 1994-2010

Vice President 1984-1985

Secretary 1983-1984

American Association for the Advancement of Science

Meteorologix (Kavouras): Triton i7 and RADAC 2100

Weather Central: Genesis, ADONIS, Metline, Storm Sentinel &
MagicTrack

Enterprise: Radar

Baron: Storm Track Radar

LPATS: Lightning Position and Tracking System

MCcIDAS: X, XCD, XSD, UNIDATA/ Alden: Difax

Wrote the meteorological portion of Tampa’s 2012 Olympic bid.
Speak on weather at schools, Kiwanis clubs & churches
Participate in local celebrity fundraisers

Volunteer as a school enrichment volunteer

Participant in “The Great American Teach-In”

Participant in The March of Dimes “Walk America”



WILLIAM F. MERLIN, JR., ESQUIRE
Florida Board Certified Civil Trial Lawyer
Merlin Law Group, P.A.
777 S. Harbour Island Boulevard, Suite 950, Tampa, FL 33602
PH (813) 229-1000 FAX (813) 229-3692

EDUCATION

Juris Doctorate, University of Florida, 1982
Bachelor of Science, Business Administration, University of Florida, 1980

EDUCATIONAL HONORS

Law Review — Executive Editor

Moot Court

Florida Blue Key Leadership Honorary

Omicron Delta Kappa Scholastic Honorary
SAVANT Leadership Honorary

Who’s Who Among College and University Students

EXPERIENTIAL DIGEST

e 1996 - Present
Merlin Law Group, P.A.

Practice limited to Insurance Dispute Resolution, Insurance Claim Documentation and
Presentation, and Insurance-Related Litigation on Behalf of Policyholders and Claimants;
Bad Faith Litigation; Civil Trial; Insurance Agent Negligence.

e 1985-1996
William F. Merlin, Jr., P.A.

Practice limited to Insurance Dispute Litigation on Behalf of Policyholders and Claimants;
Bad Faith Litigation, Civil Trial

e 1982-1985
Butler, Burnette & Freeman, P.A.

Property Insurance Defense

PUBLIC SPEAKING ENGAGEMENTS, SEMINAR PAPERS AND AWARDS

e AV Rated Martindale Hubble
e Award, Best Lawyer in America

e Award, LexisNexis Insurance Law Center Person of the Year 2008 Policyholder
Attorney of the Year, Honorable Mention, 2008



Award, Florida’s SuperLawyers, 2007-2012

Award, National Association of Public Insurance Adjusters (NAPIA) Co-Person of the
Year, 2007

Award, Florida Trend’s 2004-2012 Florida Legal Elite; one of 800+ attorneys (or 1.6%
of lawyers practicing in the State of Florida) — one of seven in the field of Insurance Law.

Award, 2002, Outstanding Amicus Brief of the Year, United Policyholders (ATLA
Winter Convention 2002)

Award, 1990 Eagle Talon, For Dedication to the Highest Ideals of The Academy of
Florida Trial Lawyers.

Speaker, “Gulf Coast & Southeast Insurance Case Law Update” WIND 2013

Speaker, “Making the Expert Opinion Count & Current Issues of Concern to Public
Adjusters” NAPIA Mid-Year Meeting 2012

Speaker, “Practical Lessons Public adjusters Can Learn From Recent Litigation Against
Insurers” 2012 FAPIA Fall Conference

Speaker, “The Theory of Indemnity and What Constitutes a Loss” FPCC Conference 2012

Speaker, “Trying Your Catastrophe Claim in the Court of Public Opinion” 2012 FJA
Meeting

Speaker, “Appraisals, Ethics, and Bad Faith Issues” 2012 TAPIA Spring Conference
Speaker, “Gulf Coast Case Law”, WIND 2010 and Texas WIND

Speaker, “The Legal, Ethical and Practical Adjustment Issues from Windstorm Claims to
Walls, Windows, and Roofs”” FAPIA Winter Conference 2010

Speaker, “The Legal, Ethical and Practical Adjustment Issues from Windstorm Claims to
Walls, Windows, and Roofs”, WIND 2010

Speaker, “Hospitality Industry Insurance Litigation Update”, The Hospitality Law
Conference 2009

Speaker, “Completing and Complying With the Technical and Practical Requirements of
Proofs, Loss, Examinations Under Oath, Request for Documents, Inspection of Premises,
and General Requests for Cooperation”, FAPIA Mid-Year 2009

Speaker, “Discovery of Insurer Misconduct — Uncovering Pattern & Practice” Insurance
Bad Faith and Settlement Institute 360 Advocacy Institute 2009



Speaker, “Fully Understanding How Windstorms Affect Buildings is Crucial to Proper
Adjustment and Valuation” NAPIA FPCC Conference 2009

Speaker, ““Subrogation Do’s and Don’ts”, NAPIA FPCC Conference 2009

Speaker, "Speed Adjusting, A Fast and Furious Look at the Concerns and Considerations of
Insurance Claims and How They Can Affect Public Adjusting”, FAPIA Summer Conference
2009

Speaker, "The Merlin Guide: How to ethically and efficiently adjust claims in Texas",
Seminar for Texas Public Adjusters, 2009

Speaker, "The Process Matters: Appraisals, Prompt Payment and Bad Faith in Texas",
Seminar for Texas Public Adjusters, 2009

Speaker, "Fact or Fiction: Expert analysis of Hurricane Ike", Seminar for Texas Public
Adjusters, 2009

Speaker, "Maximizing Recovery: Best practices and surrounding Law and Ordinance
coverage, ACV, RCV, Matching, and Building Codes", Seminar for Texas Public
Adjusters, 2009

Speaker, "Successful Solicitations and Salutations: Sell and Close Right to Succeed",
FAPIA, 2009

Speaker, "Electronic Discovery Concerns for Adjusters, Insurers, and Policyholders:
What you May Not Know Can Hurt You,” WIND 2009, January 27, 2009

Speaker, "How Ethical and Knowledgeable Claims Handling Adds Value to Your Clients
Claim", 2008 NAPIA Mid-Year Meeting, December 6, 2008

Speaker, "The Rules of the Game, A discussion comparing and contrasting the rules,
regulations, and requirements for Northeastern U.S. and the Gulf Coast states",
NAPIA/MAPIA, October 24, 2008

Speaker, "Is Your Association really Ready for Another Hurricane in 2008?", CAl North
Gulf Coast Chapter, March 19, 2008

Speaker, Hurricane Coverage and Litigation Issues, Including Florida’s New Valued
Policy Law and the Question of Concurrent Causation; Florida Justice Association
Annual Workhorse Seminar, Orlando, FL, February 14, 2008

Speaker, Who’s on First? Excess Policies and Multiple Insurers; 2008 Windstorm
Conference, Jacksonville, FL, February 4-8, 2008



Speaker, RULES OF THE ROAD - A Different Methodology For Proving Duty and
Breach, Florida Justice Association 2007 Winter CLE Seminar, Beaver Creek, CO,
December 13-17, 2007

Speaker, Establishing the Right Trial Theme for Your Bad Faith Case; National
Advanced Forum on Bad Faith Litigation, Miami, FL, November 11, 2007

Speaker, Ten Things a Florida Public Adjuster Can do to Raise Professionalism and
Become More Successful; 2007 FAPIA Summer Conference, Captiva Island, FL, August
10, 2007.

Speaker, Plugging the Gaps: Dealing with Inconsistent Terms in Your Layered
Insurance; 2007 Risk Insurance Management Society Conference, New Orleans, LA,
April 30, 2007.

Speaker, Coming Up With Evidence Out of the Blue — Creative Bad Faith Discovery;
American Association for Justice Mid Year Convention, Miami Beach, FL, February 11,
2007.

Speaker, Unfair Claims Practices; Academy of Florida Trial Lawyers 2006 Winter
Seminar, Snowmass, CO, December 15, 2006.

Speaker, Practical and Legal Lessons from the 2004 and 2005 Hurricanes for Every
Policyholder Representative; National Association of Public Insurance Adjusters 2006
Mid Year Meeting, San Francisco, CA, December 1, 2006.

Speaker, Peace of Mind: Getting Adequate Insurance Protection; APCM’s 2006
Regional Conference — Florida Region, Lake Buena Vista, FL, November 10, 2006.

Speaker, Dealing With Disaster: How to Survive Being Flooded Out, Burned Up, or
Blown Away; 2006 Community Associations Institute, Inc. 2006 National Conference,
Palm Springs, CA, May 4, 2006.

Speaker, Property Insurance 101: What Else to We Cover? Extra Coverages; American
Bar Association’s Tort and Trial Section Presents Emerging Issues in Homeowner’s
Insurance, Carlsbad, CA, April 27, 2006.

Speaker, How to Apply Coinsurance Deductible Clauses in Property Insurance Policies;
2006 Florida Association of Public Insurance Adjusters Semi Annual Meeting,
Tallahassee, FL, April 4, 2006.

Speaker, Condominium Leadership Before & After a Hurricane Catastrophe; Seventh
Annual Windstorm Insurance Conference, Orlando, FL, February 10, 2006.

Speaker/Panelist, The Return of the Hurricane Panel: Part Il; Seventh Annual
Windstorm Insurance Conference, Orlando, FL, February 9, 2006.



Speaker, The First Party Bad Faith Claim; Academy of Florida Trial Lawyers Winter
Seminar, Vail, CO, December 15-18, 2005.

Speaker, Limiting-or Expanding- the Scope of Discovery in the Bad Faith Case Post-
Campbell and Saldi; American Conference Institute12th Advanced Forum on Litigating
Bad Faith and Punitive Damages, Miami Beach, FL, November 15 & 16, 2005.

Speaker, Recovering from Catastrophe: A Lesson in Leadership; Community
Associations Institute, Inc. Community Leadership Forum, Atlanta, GA October 20,
2005.

Co-Chairperson and Speaker/Co-Presenter, The Unlicensed Practice of Law and
Unlicensed Public Adjusting, Sixth Annual Windstorm Insurance Conference, Tampa,
FL, February, 2005.

Speaker, Insurance Companies’ Obligations to Arrive at Good Faith Evaluation of
Damages; National Association of Public Insurance Adjusters Annual Convention;
Farmington, PA, June, 2004.

Speaker, Case Law Up-Date on Insurance, Florida Bar Annual Convention, Boca Raton,
FL, June, 2004.

Speaker, Perfected Bad Faith? Instructions for Filing a Civil Remedy Notice of Insurer
Violation; Florida Association of Public Insurance Adjusters; Tallahassee, FL; April,
2004.

Speaker, Why Can’t We Just All Get Along?, Windstorm Conference, New Orleans, LA,
February, 2004

Speaker, How To Handle a Mold Claim, Tampa Bay Paralegal Association, Tampa, FL,
February, 2004

Speaker, Insurance Company Obligations to Arrive at Good Faith Evaluations of
Damage, Florida Association Public Insurance Adjusters Convention, Hollywood, FL,
August, 2003

Speaker, Utilizing Computer Software In the Claims Evaluation Process: Can It Be
Done in Good Faith?, American Conference Institute 9" Annual Advanced Forum on
Litigating Bad Faith and Punitive Damages, San Francisco, CA, April, 2003

Speaker, The Perspective from the Plaintiff’s Bar: Is It Always Bad Faith if You Can’t
Agree on Amount?, ABA Tort Trial and Insurance Practice Section, CLE
Program/Seminar, Property Insurance Law; New Orleans, LA, March, 2003

Speaker, Insurance Company Obligations to Arrive at Good Faith Evaluations of
Damage, 2003 FAPIA Winter Convention; Tallahassee, FL; March 2003



Speaker, Dispelling the Mysteries of the Deductible Clause: The Policyholder’s
Perspective, Florida Windstorm Conference; Orlando, FL; February, 2003

Speaker, Practical Considerations for Plaintiff Attorneys Handling Mold Claims, Harris
Martin’s Mold Litigation: Beyond the Basics 2002 Conference, Miami, FL, October,
2002.

Speaker, Claims Adjustment Rules: What Insurance Companies Recognize, Lawyers
Need to Learn and Judges Must Recognize, American Trial Lawyers Association
Convention, Atlanta, GA, July, 2002.

Speaker, Withholding Overhead and Profit is Wrong if Insurance Companies Are Trying
to Act Right, NAPIA Convention, Uncasville, CT, June, 2002.

Speaker, Practical Considerations for Plaintiff Attorneys Handling Mold Claims,
American Conference Institute, New York, NY, April, 2002.

Speaker, The Rules of Claims Adjustment: What Insurance Companies Recognize and
Lawyers Need to Learn; Ontario Trial Lawyers Convention, Toronto, Canada, April,
2002.

Speaker, Withholding Overhead and Profit is Wrong if Insurance Companies Are Trying
To Act Right; Florida Windstorm Conference, Orlando, FL, February, 2002.

Speaker, Practical Considerations for Plaintiff Attorneys Handling Personal Injury and
First Party Mold Claims, American Conference Institute, Miami, FL, December, 2001.

Speaker, Bad Faith Bullies, DUI Drivers, Bankrupt Insureds, Insolvent Insurers and PIP
Bad Faith, 2001 Insurance Bad Faith Seminar, Academy of Florida Trial Lawyers,
Tampa, FL, September, 2001.

Speaker, Practical Considerations for Public Adjusters Recovering Mold Claims, Florida
Association Public Insurance Adjusters, St. Petersburg, FL, August, 2001.

Speaker, Allstate and Colossus: How to Deal With Them in 2001, Vermont Trial
Lawyers Association, Burlington, VT, July, 2001.

Panel, Florida Condominium Loss Adjusting Symposium, Florida Windstorm Conference
Orlando, FL, June, 2001.

Speaker, How To Hammer Allstate, Michigan Trial Lawyers Association, Novi,
Michigan, March, 2001.

Speaker, The Myth, Truth and Role of The American Trial Lawyer, Australian Plaintiff
Lawyers Association, Brisbane, Australia, February, 2001.

Speaker, Fees, Fees and More Fees, DCA Seminars, Ft. Lauderdale and Tampa, FL,
November, 2000.



Speaker, Breaking the Grip of the Good Hands People from Allstate, Academy of Florida
Trial Lawyers, September, 2000.

Speaker, Colossus: What We Know Today; Association of Trial Lawyers of America;
Chicago, Illinois; August, 2000.

Speaker, Collision Course With the Colossus Program: How To Deal With It; American
Trial Lawyers Association, New Orleans, Louisiana; May, 2000.

Speaker, Unfair Claims Actions In The Aftermath of Talat, Winter Meeting of Florida
Association of Public Insurance Adjusters, Tallahassee, FL, April 2000.

Speaker, The Allstate Uninsured Motorist Claim, Connecticut Trial Lawyers Association,
Waterbury, CN, April, 2000.

Chairperson and Speaker, American Conference Institute On Bad Faith and Punitive
Damages, San Francisco, CA, March, 2000.

Speaker, Overcoming Allstate’s Trade Secrets and Work-Product Objections, Kentucky
Trial Lawyers Association, Louisville, KY, March, 2000.

Speaker, Protecting the Blown-Away Policyholder: Good Faith Claims Handling After
Hurricanes and Other Windstorms, Florida Windstorm Conference, Orlando, FL,
February, 2000.

Speaker, Overcoming Allstate’s Trade Secrets and Work-Product Objections, Arkansas
Trial Lawyers Association, “How to Hammer Allstate Seminar”, Little Rock, Ark.,
February, 2000.

Speaker, Allstate Telephone Seminar: Taking the Driver’s Seat Against Allstate, State
Farm and Others ‘When You’ve Been Dolfed’, ATLA National Telephone Seminar,
December, 1999.

Speaker, Diego & Chip’s Excellent Bad Faith Seminar, DCA Seminars, Ft. Lauderdale,
FL, December, 1999.

Speaker, Allstate Bad Faith Conduct and the Uninsured Motorist Claim, Connecticut
Trial Lawyers Association Seminar, “How to Hammer Allstate,” Trumbell, Conn.,
October, 1999.

Television Appearance, Legally Speaking, Tampa, FL; August, 1999.
Speaker, Claims Professionalism, Unfair Claims Practices, and Claims Negotiation,

Annual Meeting Florida Association of Public Insurance Adjusters, Key Biscayne, FL,
August 1999.



e Speaker, How To Maximize Bad Faith Punitive Damage Awards Through “Pooling,”
Mealey’s Bad Faith Litigation Conference, Boston, MA; May 1999.

e Speaker, Discovery of Bad Faith Claims From the Plaintiff’s Perspective, American Bar
Association, San Francisco, CA April 1999.

e Published Interview, The Plaintiff’s Perspective, Mealey’s Bad Faith Reporter, February
1999.

e Speaker, First Party Casualty Claims From the Plaintiff’s Perspective, January, 1999,
DCA Seminars, Inc., Miami & Tampa, FL, January 1999.

e Speaker, Unfair Claims Practices, Mid-Year Meeting of National Association of Public
Insurance Adjusters, Orlando, FL, December 1997.

e Speaker, Overcoming Allstate’s Trade Secret and Work-Product Objections, Montana
Trial Lawyers Association, Missoula, MN February 1997.

e Speaker, Does this Insurance Policy Cover Anything? An Insured’s Perspective of the
Late Twentieth Century All-Risk Policy””’, American Bar Association, National Institute
On Insurance Coverage, Orlando, FL, 1994.

e Speaker, The Plaintiff’s Attorney; Champion of the Oppressed or Modern Day 49er,
Cajun Club, Tampa, FL, 1993.

e Speaker, Discovery From the Insured’s Viewpoint, 1993 National Institute on Arson,
American Bar Association, New Orleans, Louisiana.

e Speaker, Actual Cash Value and the Broad Evidence Rule in the Wake of Hurricane
Andrew, National Association of Public Insurance Adjusters Annual Convention, Miami,
FL, 1992.

e Paper & Videotape Presentation, Collecting From Your Insurer in the Wake of Hurricane
Andrew, National Association of Public Insurance Adjusters Annual Convention, United
Policy Holders, Miami, FL, 1992.

e Guest Lecturer, The Role of the Civil Attorney Following Fire Damage and Injury,
Pinellas County Junior College, St. Petersburg, FL, 1991.

e Speaker, Cross-Examining the Fire Expert, Florida Advisory Committee on Arson
Prevention and Association of Arson Investigators, 1991.

e Speaker, Examinations Under Oath and the Proof of Loss, National Association Of
Public Insurance Adjusters Annual Convention, Carmel, CA, 1985.

PROFESSIONAL AFFILIATIONS




Member of The Florida, Mississippi, Texas, California, Tennessee, New York, New
Jersey, and District of Columbia Bar

Florida Bar Board of Legal Specialization and Education
o Board Certified Civil Trial Lawyer

American Association for Justice / AAJ (Formerly known as the Association of Trial
Lawyers of America/ ATLA)
o Insurance Oversight Committee
o0 Bad Faith Insurance Litigation Group,
Chairperson 1996-1998
0 President’s Club Member
o Founding Officer, Property and Fire Loss Insurance Litigation Group
1993

Florida Justice Association / FJA (Formerly known as the Academy of Florida Trial
Lawyers / AFTL)
0 Eagle Benefactor Membership Status
American Bar Association
0 Co-Chairperson, Subcommittee on Business Interruption Coverage, Insurance
Coverage Committee
1994-1995
o0 Co-Chairperson — Task Force to revise the standard appraisal clause in insurance
policies
1993-1994
0 Vice-Chairperson — Subcommittee on Property Insurance Law 1988-1998
o0 Tort & Injury Practice Section
o Litigation Section
Hillsborough County Bar Association
Windstorm Insurance Network
0 Secretary - 2010
0 Co-Chair of 2005 Annual Conference
0 Board of Directors 2004 — 2009

Citizen's Property Insurance Corporation Mission Review Task Force, 2008 — 2009,
Appointed by Gov. Crist



/VIORRISON &7 MORRISON, INC.

Property Loss Consulting Services Nationwide

Clay F. Morrison, CPPA-I1A

Loss Consultant, Adjuster & Claim Appraiser
(Rev 03/14/14)

BACKGROUND SUMMARY

Clay Morrison is the President of Morrison & Morrison, Inc., a licensed and appointed adjusting firm based in League
City, Texas. Clay has extensive experience as a commercial real estate developer, is a current partner in a real estate
holdings company, is the former owner of a successful insurance restoration company, and was a former consultant to one
of the largest insurers in the world. His extensive experience includes adjusting claims in every major hurricane of the
last 11 years including Ivan, Katrina, Rita, Ike and Super Storm Sandy. Clay has also served in an expert or appraiser
capacity on losses throughout the U.S. and is frequently appointed as an umpire for insurance appraisals. He was one of
the first licensed public adjusters in the State of Texas when licensing took effect in 2003, has completed the NFIP flood
certification course and has managed and/or consulted on insurance losses ranging up to $44 million. Clay has been a
featured speaker at numerous venues including insurance industry conferences, realty associations, chambers of
commerce and Rotary clubs throughout the U.S.

EMPLOYMENT HISTORY

2004- Present Morrison & Morrison, Inc.
Founder & President
(Property loss consulting, appraisal services & public adjusting)

Kemah Holdings, LLC
(Commercial real estate holdings company, managing
member in charge of development)

2001- 2004 Independent Public Adjuster
(Public adjusting & appraisal services)

Kemah Holdings, LLC
(Commercial real estate holdings company, managing
member in charge of development)

1996-2001 Morrison Construction Inc.
Founder & President
(Independent consultant, certified remediation contractor and
commercial/residential restoration contractor for State Farm.
Catastrophic damage assessment and claims negotiations on
commercial and residential losses)

1992-1996 Fabrico, Inc.
Founder & President

toll free 866.723.5787 tel 281.808.8702 fax 281.332.5274 2951 Marina Bay Dr. #130-315 League City, TX 77573



EDUCATION, CERTIFICATIONS & POSITIONS HELD

1987 Bachelor of Science
Houston Baptist University
1998 CMR (Certified in Mold Remediation)
Indoor Air Quality Association
2004 NFIP (Flood certification course attendee)
National Flood Insurance Program
2007 CPPA (Certified Professional Public Adjuster)
Insurance Institute of America
2009-2012 Board of Directors- NAPIA
(National Association of Public Insurance Adjusters)
2009-2011 Vice President - TAPIA
(Texas Association of Public Insurance Adjusters)
2010-2013 WIND- (Windstorm Insurance Network)
Certified Windstorm Umpire
2010-2013 Education Chairman- NAPIA
(National Association of Public Insurance Adjusters)
2011 WIND- (Windstorm Insurance Network)
Education Committee Member
2011-2012 President- TAPIA
2012-2013 Chairman- TAPIA
2013 WIND- (Windstorm Insurance Network)
Certified Windstorm Appraiser
2013 TDI (Texas Department of Insurance)
Approved TWIA Umpire
2014 Board of Directors- GCAD
(Galveston County Central Appraisal District)
2014 WIND- (Windstorm Insurance Network)
Fellow Professional Designation
2014 Board of Directors- NEPTA
(National Emergency Planning & Training Association)
2014 TWIA (Texas Windstorm Insurance Association)

Workgroup Member- Voluntary Coastal Wind Insurance Portal

INDIVIDUAL ADJUSTER LICENSING
Texas, Florida, Georgia, South Carolina, North Carolina, Missouri, Oklahoma, Kentucky, New Jersey
MORRISON & MORRISON FIRM APPOINTMENTS

Texas, Florida

PUBLIC SPEAKING, EXPERT PANELS, & ARTICLES PUBLISHED

1998 Consultant, & Presenter for new adjuster training
State Farm Insurance, Houston, TX
2009 "Resolving Hurricane Ike Claims" Luncheon
Speaker
Houston Association of Realtors, Houston, TX
2009 "Hurricane Damage and Devaluation of Commercial Property" Seminar

toll free 866.723.5787 tel 281.808.8702 fax 281.332.5274 2951 Marina Bay Dr. #130-315 League City, TX 77573



2009

2010

2010

2010

2011

2011

2012

2012

2012

2012 & 2013

2013

Speaker & expert panel member
O’Connor & Associates, Houston, TX

"Resolving Hurricane Ike Claims” Seminar
Speaker & expert panel member
"The Ultimate Roofing Seminar"
Speaker & expert panel member
Tampa, FL
"Purchase Like Pros" Radio Show
Radio show guest expert
950 am- The Mike Landry Show, Houston, TX
"Small PA Firm, Big Results"
Published article
NAPIA, National trade association
“Hurricane Preparedness” Luncheon
Speaker
Texas City/La Marque Chamber of Commerce, Texas City, TX
“The ABC’s of Appraisal” — Annual Conference
Speaker
Texas Association of Public Insurance Adjusters, Dallas, TX
“After The Tornado- Surviving Your Insurance Claim”- Luncheon
Speaker
The Rotary Club of Joplin, MO
“Unlocking the Enigma-Water Versus Wind” - Annual Conference
Speaker
Windstorm Insurance Network (WIND), Orlando, FL
“Understanding Estimating Software” - Community Redevelopment Program
Speaker
United Policyholders, Bastrop, TX
“PA 101, The fundamentals of insurance adjusting”- Annual Conference
Speaker
Texas Association of Public Insurance Adjusters
“Considerations for Adjusters Handling Disaster Claims”- Annual Conference
Speaker
First Party Claims Conference, Providence, RI

MEMBERSHIPS, SPECIAL ACHIEVEMENTS & COMMUNITY SERVICE

2010-Present

2010-2012

2013

2014

Texas Children’s Hospital
Ambassador

League City Little League
Board of Directors

Al Garza’s Premier Martial Arts
AGMA Karate Black Belt
AGMA Krav Maga Level 7

NRA- National Rifle Association

Lifetime Member

toll free 866.723.5787 tel 281.808.8702 fax 281.332.5274 2951 Marina Bay Dr. #130-315 League City, TX 77573



OTHER PUBLICATIONS

e 2010, Author, Corban v. USAA: A Case Providing Far Too Little Because It Was
Rendered Far Too Late, Mississippi Law Journal

e 2007, Co-Author, Lessons learned after the storms, Trial, Journal for the American
Association for Justice

e 2006, Author, Property Coverage and Full Recovery, Florida Community Association
Journal

e 2004, Author, Practical Considerations for Plaintiff Attorneys Handling First-Party
Insurance Claims, Mold — A Mold Property and Personal Injury Litigation Magazine

e 2000, Author, Colossus: Taking on a Giant, Trial, Journal of the Association of Trial
Lawyers of America

e 1993, Author, Discovery From the Insured’s Viewpoint, American Bar Association,
National Institute on Arson

e 1990, Author, Pollution and Environmental Losses Under First Party Policies; The
Insured’s View, American Bar Association

e 1987, Author, Bad Faith Insurance Actions, Matthew Bender

e 1984, Associate Editor, Supplement to Homeowner’s Policy Annotations, American Bar
Association

e 1983, Associate Editor, Supplement to Property Insurance Annotations, American Bar
Association

e 1981, Comment, Conflict of Laws — Torts: Significant Relationships v. Lex Loci Delicti —
Florida Enters the Modern Era, 33 Fla. L. Rev. 359, 436 (1981).



THOMAS C. PENNEBAKER

Mr. Pennebaker is a General Attorney within the Federal Emergency
Management Agency’s Office of Chief Counsel, assigned to the Federal Insurance and
Mitigation Administration’s Legal Division. He has been with FEMA’s Office of Chief
Counsel since 2010 defending the National Flood Insurance Program direct side
insurance operations in litigation and assisting in drafting policy, regulations and
other guidance for the agency and program-participating stakeholders. Prior to
joining FEMA, he worked with the Nielsen Law Firm, L.L.C. for ten years in defending
the Write Your Own (“WYO”) program participating insurance companies in trial
court and appellate proceedings in matters across the country, and in litigating
alleged civil rights violations brought pursuant to 42 U.S.C. § 1983 against various
Louisiana police departments and municipalities. Prior to joining Nielsen Law Firm,
L.L.C,, he clerked for the three judges of the 40t Judicial District Court in St. John the
Baptist Parish in Louisiana, all civil and criminal matters for all three judges. He is an
alumnus of the Louisiana State University Paul M. Hebert Law Center (class of 1996)
and an alumnus of the Louisiana State University E. J. Ourso College of Business (class
of 1993). Mr. Pennebaker is licensed to practice in the State of Louisiana in both state
and federal courts, and has been admitted pro hac vice in multiple federal courts
across the country.
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SETH A. SCHMEECKLE

From our New Orleans office, Seth focuses on Third Party Insurance
Coverage — General Liability, Environmental & Toxic Tort Liability
Coverage, Marine Insurance Coverage, Construction Defect Liability
Coverage, Oil & Gas Liability Coverage, Professional Liability
Coverage, Employer's Liability Coverage, Public Sector Coverage,

Property Insurance Coverage, and Bad Faith Claims Litigation.

Having earned a B.S. in Biochemistry and minors in Chemistry, Math, Psychology, and
Zoology & Physiology in 1997 where he was also elected to Phi Beta Kappa, Mr.
Schmeeckle’'s undergraduate educational work significantly developed his analytical
and problem solving skills. Applying those skills during law school led Mr. Schmeeckle
to earn a seat on the Louisiana Law Review from 1998-2000. Mr, Schmeeckle became
a shareholder of the firm in 20086.

Mr. Schmeeckle's practice areas focus on the representation and counseling of
insurance companies with an extensive background in managing mass tort litigation on
behalf of large groups of insurers. He strives to provide his insurer clients with a
focused and innovative solution to the most complex of issues.

Mr. Schmeeckle has developed a well-rounded liability coverage practice involving all
claims arising under general liability policies and employer's liability/worker's
compensation policies of insurance. Special focus in Mr. Schmeeckle's practice area
concern construction defect coverage related litigation, and the additional insured
issues associated with those claims. Additionally, he has significant experience in
general liability coverage disputes involving environmental, toxic tort, and long-latent
disease issues. Throughout his career, Mr. Schmeeckle has guided insurers through
their litigation concerning the validity of various exclusions in liability policies, provided
pre-litigation counseling, developed both reservation of rights letters and cost sharing
agreements, litigated bad faith issues focused on demands for policy limits and the
reasonability of settlements, and handled class actions. On occasion, Mr. Schmeeckle
has been able to expand his coverage litigation into the admiralty realm.

Following Hurricane Katrina in 2005, Mr. Schmeeckle had the opportunity to represent
several insurers in first-party coverage disputes under both homeowner and
commercial policies arising out of storm losses. Mr. Schmeeckle extended his practice
to Texas in 2010 to assist insurers with their Hurricane Ike litigation. Mr. Schmeeckle's
first-party practice ranges from pre-litigation counseling, the taking of examinations
under oath, and the handling of appraisals to litigating both residential and commercial
property losses. Included in his first party practice is the litigation of key coverage
issues surrounding the viability of the water damage exclusion, lack of coverage for
felled trees which caused no damage, valued policy law issues, the proper
methodology for calculating Business Income losses both generally and those
associated with the actions of civil authority, and bad faith claims.

Mr. Schmeeckle has argued before both state and federal district courts, state appellate
courts, and the United States Court of Appeals for the Fifth Circuit on behalf of his
insurer clients.

SETH A SCHMEECKLE
MATTERS OF NOTE

Publications

Travis B. Wilkinson and Seth A. Schmeeckle, Coverage Issues Under
Homeowners' Insurance Policies in Chinese Drywall Cases, Insurance Coverage
Law Bulletin, Vol. 10, No. 8 (Sep. 2011)

Wystan M. Ackerman and Seth A. Schmeeckle, Handling the Flood of Coverage
Litigation: Lessons Learned from Katrina, Coverage, Vol. 20, No. 3 (May/June
2010)

Anne E. Briard and Seth A. Schmeeckle, /s an /Insurer Obligated to Defend the
Prosecution of Affirmative Claims on Behalf of Its Insured?, Insurance Coverage
Law Bulletin, Vol. 8, No. 4 (May 2009)

Gregory C. Fahrenholt and Seth A. Schmeeckle, A New Approach: Disclaiming
Coverage for Arson to a Vacant Building in Standard Fire Policy States,
Insurance Coverage Law Bulletin, Vol. 7, No. 10 (Nov. 2008).

Seth A. Schmeeckle and Ralph S. Hubbard Ill, Selecting Defense Counsel and
Controlling the Defense: Who Makes the Call When Rights are Reserved?,
Insurance Coverage Law Bulletin, Vol. 3, No. 3 (Apr. 2004).

Speeches and Addresses

Seth A. Schmeeckle, Address at the ABA YLD Spring Conference: Insurance
Coverage in Times of Natural Disaster (May 15, 2009)

Seth A. Schmeeckle, Address at CNA Commercial and Property Casualty
Insurance Companv: Catastroohic Claims (Aua. 16. 2007)

QUR FIRM

Lugenbuhl

Lsgontah, W © Ravion % Hinbard

KEYWORD

B

PHONE 504 568 SEESIN inked in |

AREAS OF PRACTICE

Environmental & Toxic Tort
Liability Coverage

AFFILIATIONS

Federal Bar Association

Louisiana State Bar Association

Marine Insurance Coverage 5 o
New Orleans Bar Association

Construction Defect Liability
Coverage

Oil & Gas Liability Coverage NEW ORLEANS OFFICE

Professional Liability Coverage
fahallNyoermg 601 Poydras Street, Suite 2775

Efpplogacs Lishity Coverage New Orleans, Louisiana 70130

Public Sector Coverage Phone 504 568 1990

Pr Insuran Ver:
uperty InsLfdCe Coverage Facsimile 504 310 9195

Bad Faith Claims Litigation

BATON ROUGE OFFICE

ADMISSIONS
9311 Bluebonnet Blvd., Suite A
Louisi
quiang Baton Rouge, Louisiana 70810
Tex
Skes Phone 504 568 1990
Facsimile 504 310 8195
EDUCATION
Louisiana State University, B.S.,
1997

Louisiana State University School
of Law, J.D., 2000

RECOGNITION

New Orleans CityBusiness
Leadership in Law Top 50 Lawyer
Recipient

AV Rated
Super Lawyers Rising Star

New Orleans Magazine Top 50
Lawyer

Organization and Management of Large Insurance Defense Groups

In 2002, Mr. Schmeeckle commenced his service as Deputy Liaison Counsel in
the Bryson Adams, et al. v. Environmental Purification Advancement
Corporation, et af, Civil Action No. 99-1998, USDC-WDLA involving the
organized defense effort of more than fifty different families of liability insurers.

Following Hurricane Katrina in 2005, Mr. Schmeeckle was named co-Liaison
Counsel for the Defendants in the /n Re Canal Breaches Consolidated Litigation,
No. 05-4182, USDC-EDLA, to serve as one of two Liaison Counsel for the
defendants involved in the post-Katrina levee breach litigation wherein Mr.
Schmeeckle was charged with the coordination of the alleged defendant
tortfeasors, defendant general liability insurers, and more than 200 defendant
first party insurers.

In 2007, Mr. Schmeeckle served the first party insurance industry as
Coordinating Counsel for a large volume of first parly insurers in the
consolidated litigation before Judge Eldon E. Fallon of the USDC-EDLA involving
a multitude of lawsuits filed by Chase Home Finance LLC against various first
party insurance carriers alleging a myriad of Hurricane Katrina theories of
recovery.

In 2010, Mr. Schmeeckle was selected to the Insurance Steering Committee for
the in Re. Chinese Manufactured Drywall Products Liability Litigation, No. 08-md
-2047 USDC-EDLA representing both liability and property insurers.



William (“Bill”) Treas
Biographical Information

Bill Treas is a partner with the law firm of Nielsen, Carter & Treas, LLC in
New Orleans, Louisiana. The firm represents most of the major insurance
company participants in the National Flood Insurance Program (NFIP) on a
national basis. He is head of the litigation department for the firm and is
responsible for all NFIP trials for the WYO companies the firm represents. Mr.
Treas has been involved in NFIP litigation for over a decade starting with cases
stemming from Tropical Storm Allison in 2001 and managing massive amounts of
litigation from Hurricanes Katrina and Ike. Mr. Treas has tried several NFIP cases
all over the country and has spoken at flood program conferences and training
sessions. Mr. Treas is admitted to practice in several courts including: the U.S.
Supreme Court, U.S. Court of Appeals for the Fifth Circuit, U.S. Court of Appeals
for the Sixth Circuit, U.S. Court of Appeals for the Ninth Circuit, U.S. District
Courts for the Eastern, Middle, and Western Districts of Louisiana, U.S. District
Court for the Northern District of Florida, U.S. District Courts for the Eastern and
Southern Districts of Texas, and the Louisiana Supreme Court.
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Sandy and
Its Impacts



43 deaths... 6,500 patients evacuated from hospitals and nursing homes...
Nearly 90,000 buildings in the inundation zone... 1.1 million New York City children
unable to attend school for a week... close to 2 million people without power...
11 million travelers affected daily... $19 billion in damage...

By any measure, Sandy was an unprecedented
event for New York City. Never in its recorded
history had the city experienced a storm of
this size. Never had a storm caused so much
damage. Never had a storm affected so many
lives. As of the writing of this report, individuals,
families, businesses, institutions, and, in some
ways, the city itself are still recovering from
this devastating natural disaster and will
continue to do so for years.

As it turns out, it took an improbable set of
factors coming together in exactly the worst
way to give rise to the catastrophic impacts of
this storm. (See sidebar: A Brief History of Sandly)

There was, for example, the storm’s timing. Its
arrival on the evening of October 29 coincided
almost exactly with high tide on the Atlantic
Ocean and in New York Harbor (high tide
arrived at the Battery in Lower Manhattan
at 8:54 p.m., and the surge peaked there at
9:24 p.m.). This meant that water levels along
much of the city’s southern coastline already
were elevated, with typical high tides about
five feet higher than water levels at low tide.
And, on the night of Sandy’s arrival, it was not
just a normal high tide but a “spring” tide, when
the moon was full and the tide was at the very
peak of its monthly cycle—generally up to half
a foot higher than the average high tide.
(See maps: Water Levels Around New York City
on October 29)

Sandy Size and Wind Speed

A STRONGER, MORE RESILIENT NEW YORK

Then there was the storm’s size. When Sandy
made landfall, its tropical-storm-force winds
extended 1,000 miles from end to end, making
it more than three times the size of Hurricane
Katrina. Storm size—the area over which
strong winds blow—correlates closely with
storm surge, the rise in water level caused by
the storm’s low pressure and the force of its
winds pushing against the water. (See graphic:
Sandy Size and Wind Speed; see graphic:
Katrina Size and Wind Speed)

Because Sandy was such a massive storm, it
generated a massive surge. And that surge,
coming on top of the spring high tide, created
a “storm tide” of over 14 feet above Mean
Lower Low Water at the Battery, shattering the
previous record of 10 feet, set when Hurricane
Donna arrived in New York in 1960. (See chart:
High Water Events at Lower Manhattan)

Finally, there was the unusual path Sandy took
to the city’s shores. Most hurricanes that
approach the Northeast glance the coastline or
curve east and head out to sea before they ever
reach New York. But as Sandy came spinning
north along the east coast of the United States,
winds spiraling counterclockwise, the storm
encountered weather systems that caused it to
take a different course—one that would spell
disaster for parts of the city. A high-pressure
system to the north blocked the storm’s
advance. At the same time, a low-pressure

system that was pushing eastward towards the
Atlantic coast energized the storm and reeled
it in. Steered between these two systems,
Sandy made a westward turn—and headed
straight for land just as it was increasing in
intensity. At 7:30 p.m. on October 29, 2012,
Sandy slammed into New Jersey head-on,
seven miles north of Atlantic City, with
maximum winds of 80 miles per hour.

The storm’s angle of approach put New York
City in the path of the storm’s onshore winds,
the worst possible place to be. The winds
earlier that day had been blowing in a generally
southward direction in the New York area.
However, as Sandy arrived, its winds shifted,
instead moving in a generally northwesterly
direction. It was this shift that helped push the
storm’s massive surge—and its large, battering
waves—directly at the south-facing parts of
the city.

As aresult of all of these factors, Sandy hit New
York with punishing force. Its surge and waves
battered the city’s coastline along the Atlantic
Ocean and Lower New York Bay, striking with
particular ferocity in neighborhoods across
South Queens, Southern Brooklyn, and the East
and South Shores of Staten Island, destroying
homes and other buildings and damaging
critical infrastructure. Meanwhile, the natural
topography of the city’s coastline channeled
the storm surge that was arriving from

Katrina Size and Wind Speed

Wind Speed (miles per hour)
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A Brief History of Sandy

Sandy was no ordinary hurricane. It was a
meteorological event of colossal size and
impact. It was a convergence of a number of
weather systems that came together in a way
that was disastrous for the New York area.

Sandy, however, began innocently enough—far
from New York and almost three weeks before
its arrival on the area’s shores. It was October
11, late in the Atlantic hurricane season, when
a tropical wave formed off the west coast of
Africa. By October 22, the wave had evolved
into a weather system in the Caribbean called
Tropical Storm Sandy, the 18th named storm of
the 2012 hurricane season. (See map: Sandy
Storm Path)

A tropical storm is a cyclone—a system of
clouds and thunderstorms rotating around a
central "eye”—that originates in tropical
waters and gets its energy from those warm
waters. Sandy gained wind speed as it curled
north. By October 24, it was a hurricane—
a storm with wind speeds of at least 74 miles
per hour (mph)—with an eye visible on satellite
images. Sandy made landfall on Jamaica on
October 24 as a Category 1 hurricane then
intensified to a Category 3 hurricane before
hitting Cuba on October 25, according to the
National Hurricane Center.

While the storm moved across the Bahamas, it
weakened to a Category 1 hurricane—but
began to grow significantly in size. It continued
to grow as it traveled north of the islands. After
passing the Bahamas, Sandy turned northeast,
beginning its trek through the Atlantic Ocean,
paralleling the eastern coast of the United
States. Its winds whirled counterclockwise,
raising water levels all the way from Florida
to Maine.

Although most hurricanes on a northward track
along the US coast continue to hug the coast or
eventually curve east and out to sea before
they reach New York, Sandy encountered two
other weather systems that caused it to shift
direction and abruptly intensify yet again.
One was a high-pressure system to the north
that blocked Sandy’s northward advance.
The other was a low-pressure system pushing
eastward over the southeastern United
States that reenergized Sandy. Steered
between these two weather systems, Sandy
turned sharply west just as it was reaching
another peak of intensity.

When Sandy made landfall in Brigantine,
New Jersey, just north of Atlantic City, at
7:30 p.m. on October 29 with 80-mph winds,

Hurricane Sandy
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" Source: National Oceanic and Atmospherics Administration/Department of Commerce

Sandy by the Numbers

Sandy made landfall three times: at Bull Bay, Jamaica, on October 24; at Santiago de
Cuba, Cuba, on October 25; and finally at Brigantine, New Jersey, on October 29

The storm’s wind speed was 80 mph at landfall in New Jersey.

Its wind field extended for 1,000 miles.

In the US, $50 billion in total damages have been attributed to the storm,
making it more costly than any other storm except Hurricane Andrew in 1992 and
Hurricane Katrina in 2005.

it was technically no longer a hurricane.
Two-and-a-half hours before it had made
landfall, the National Hurricane Center had
reclassified Sandy as a “post-tropical cyclone”
because the storm had evolved in such a way
that it no longer possessed the technical
characteristics of a hurricane: It lacked strong
thunderstorm activity near its center; its energy
did not come from warm ocean waters but
from the jet stream; and it had lost its eye.

No matter what Sandy was called, though, the
storm never lost its large wind field or its large
radius of maximum wind (which is why weather
experts still considered it a “hurricane strike”
when it hit the New York region). In fact, when
the storm made landfall, its tropical-storm-force
winds extended 1,000 miles—three times that
of a typical hurricane. It was those winds,
as well as the storm’s low pressure, that were
responsible for its catastrophic storm surge.

The storm’s angle of approach was also
significant. Because Sandy came at the
coast of New York at a perpendicular angle,
its counterclockwise onshore winds drove
the surge—and the surge’s large, battering
waves—directly into the city’s coastline.

After landfall, Sandy slowed and weakened
while moving through southern New Jersey,
northern Delaware, and southern Pennsylvania.
It finally lost its defined center while passing
over northeastern Ohio late on October 31.
For the next day or two, what remained of
Sandy continued over Ontario, Canada before
merging with a low-pressure area over eastern
Canada and heading out to sea for good.

At that point, of course, New York still was
reeling from the storm’s effects—and was
only beginning to cope with the extent of
the damage.

CHAPTER 1 | SANDY AND ITS IMPACTS




the ocean northward into New York Harbor,
elevating water levels in Jamaica, Sheepshead,
Gravesend, and Gowanus Bays, as well as in
Upper New York Harbor and the East and
Hudson Rivers. At the same time, the storm
surge also was pushing water into Long Island
Sound, and from there south.

In short, the ocean fed bays, the bays fed rivers,
the rivers fed inlets and creeks. Water rose up
over beaches, boardwalks, and bulkheads.
It was an onslaught of water.

In total, a staggering 51 square miles of
New York City flooded—17 percent of the city’s
total land mass. The floodplain boundaries on

the flood maps from the Federal Emergency
Management Agency (FEMA) in effect when
Sandy hit had indicated that 33 square miles
of New York City might be inundated during a
so-called “100-year” flood, or the kind of flood
estimated to have only a 1 percent chance of
occurring in any given year. However, Sandy’s
storm tide caused flooding that exceeded the
100-year floodplain boundaries by 53 percent
citywide. In Queens, the area Sandy flooded
was almost twice as large as the floodplain
area indicated on the maps. In Brooklyn, the area
that flooded was more than twice as large as the
floodplain. In certain communities, flooded areas
were several times the size of the floodplains on
FEMA maps. (See map: Sandy Inundation)

High-Water Events in Lower Manhattan
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Water Levels Around New York City on October 29

The urban character of New York City magnified
the impact of the flooding. More than 443,000
New Yorkers were living in the areas that Sandy
flooded when the storm struck. In all, 88,700
buildings were in this inundation zone—
buildings containing more than 300,000 homes
and approximately 23,400 businesses. Much of
the city’s critical infrastructure also was within
flooded areas—including hospitals and nursing
homes, key power facilities, many elements
of the city’s transportation networks, and all of
the city’s wastewater treatment plants.

In many places, it was not only the extent of
flooding that was significant; it was also the
depth of floodwaters. Water heights of several
feet above ground level were prevalent in many
coastal areas. Near Sea Gate, on the Coney
Island peninsula in Brooklyn, the water reached
11 feet above ground level, and at Tottenville
on Staten Island, they rose to 14 feet.

Many storms have hit New York with higher
winds than Sandy’s 80-mile-per-hour peak
wind gusts. Many storms have brought more
rain than the half inch that Sandy dropped in
parts of New York. However, Sandy’s storm
surge—and the devastation it caused—was
unlike anything seen before. The surge, and the
flooding and waves that came with it, had an
enormous impact on the city.

Sandy's Impact on New York

Any catalogue of the woes that Sandy brought
to New York City must start with the tragic
deaths of 43 people, the vast majority of whom
perished from drowning in areas where waters
rose rapidly as a result of the surge. Of these
deaths, 23 occurred in Staten Island (including

10 Feet ' -

Tidal cycles are different in different parts of the Harbor—with lower water levels in Long Island Sound coinciding with higher levels in the Lower and Upper
New York Bay and vice versa. On the evening of October 29th, just before the arrival of Sandy’s
surge, the tidal cycle was bringing higher tides to the City’s south and lower tides to its north.

A STRONGER, MORE RESILIENT NEW YORK

Source: CMS at Stevens Institute of Technology



10 in the neighborhood of Midland Beach
alone), with the remainder spread throughout
Queens, Brooklyn, and Manhattan. The storm
took an especially high toll on the young and
old, with victims ranging from a 2-year-old boy
to aman and a woman aged 90.

In other cases, the storm spared lives, but still
turned them upside down. It destroyed homes
that families had tended to over generations (of
the hundreds destroyed or determined to be
structurally unsound by the Department of
Buildings (DOB), with over 60 percent in Queens
and almost 30 percent in Staten Island). It
impacted many businesses that New Yorkers
had started from scratch (not just those in
Sandy’s inundation area, but 70,000 in areas
that lost power during the storm). In some
cases, it severely affected those with the fewest
resources to draw on—residents of public
housing developments, for example, since
many of these developments are located on the
coastline and were thus particularly vulnerable
to extreme weather events. More than 400
New York City Housing Authority buildings
containing approximately 35,000 housing units
lost power, heat, or hot water during Sandy.

Meanwhile, facilities and services that are
crucial to the well-being of all New Yorkers fully
or partially shut down for the duration of the
storm, and in some cases, for long periods
afterwards. Disruptions to some systems
(such as power) affected the functioning of
others (healthcare, transportation, and
telecommunications, among others). The trials
of some communities (flooding and power
outages in hubs like Southern Manhattan)
created tribulations for others (those living
elsewhere who could not work because their
offices could not open). The storm was a
reminder of how interconnected the city’s
systems are.

It also highlighted significant vulnerabilities in
many of these systems and in certain
geographic areas of the city. Below are brief
summaries of some of the major impacts of the
storm on the city’s coastline, buildings,
infrastructure, and selected neighborhoods.
Further information, analysis, and initiatives can
be found in the relevant chapters of the report.

Coastline and Waterfront Infrastructure
During Sandy, the coastline of the southern half
of the city felt the full force of the storm.
Ocean-facing areas generally experienced the
destructive impact of waves reported to be
12 feet or more, along with flooding, while
other coastal areas experienced only flooding,
though the damage from that flooding was still
serious and long-lasting.

Sandy Inundation
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Although barges and other “floating” infrastructure
played a key role in the city’s recovery from
Sandy, damage to “fixed” waterfront infrastructure
was extensive. The storm damaged boardwalks,
landings, and terminals. Waves and retreating
waters caused coastal erosion, with New York’s
beaches losing up to 3 million cubic yards of
sand or more citywide, including 1.5 million
cubic yards on the Rockaway Peninsula alone.

Though the storm surge generally devastated
areas that it touched, the city’s nourished
beaches, dunes, and bulkheads did help to
mitigate its impact, particularly where
these protections were combined to form
multilayered defenses.

For more on coastal protection, see Chapter 3.

Buildings

Building damage from Sandy was widespread
and in many cases severe. In some areas, storm
surge and rising floodwaters pushed houses
right off their foundations or caused walls to
collapse.  Elsewhere, floodwaters filled
basements and ruined electrical and other
building systems, as well as personal
possessions. As of December 2012, DOB had
tagged nearly 800 buildings as having been
structurally damaged or destroyed across the
five boroughs, with tens of thousands more

Source: FEMA

impacted, including buildings containing nearly
70,000 housing units that were registered with
FEMA and determined to have sustained some
level of damage. Over 100 of the lost homes
and businesses were destroyed by
storm-related fires, which were often electrical
in nature, caused largely by the interaction of
electricity and seawater.

Overall, there were several predictors of how the
storm impacted New York’s building stock. Some
of these predictors related to the characteristics
of the inundation that buildings faced. Not
surprisingly, shoreline areas that experienced the
strong lateral forces of waves had many more
damaged buildings than areas with still-water
flooding only. Other predictors related to a
building’s physical characteristics (such as
building height and construction type) as well as
age, which, in turn, determined the regulations
in force when the building was constructed.
Overall, older, 1-story, light-frame buildings
suffered the most severe structural
damage—representing just 18 percent of the
buildings in the areas inundated by Sandy, but
73 percent of all buildings tagged as
structurally damaged or destroyed by DOB as of
December 2012.

Although high-rise buildings did not generally
experience as much structural damage, they
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Boardwalk damage in the Rockaways

often lost mechanical building equipment
housed in basements, rendering buildings
uninhabitable and leaving residents stranded
on upper floors and businesses closed until
repairs could be made.

For more on buildings, see Chapter 4.

Insurance

For many New Yorkers, insurance issues have
compounded the problem of building damage
from Sandy, with the extensive flood damage
from the storm focusing attention on flood
insurance. Most large commercial properties
obtain insurance, including flood insurance,
through the private market. Although most
homeowners in New York City have homeowners
insurance, these policies typically do not cover
flood damage, and homeowners and small
business owners seeking flood coverage
generally purchase policies through the
National Flood Insurance Program (NFIP), which
is administered by FEMA.

When Sandy struck, however, most New York
City property owners affected by the storm did
not have adequate flood insurance—or any flood
insurance at all. This was the case for a
variety of reasons. For example, more than half
of all buildings and about half of the residential
units in the area flooded by Sandy were outside
of FEMA’s 100-year floodplain—so the owners of
these buildings were probably unaware
of the risks that they faced and, at any rate, were
not required by the terms of their mortgages to
have flood insurance (since Federally backed
mortgages require such coverage only for
buildings in the 100-year floodplain). Even among
those in the floodplain, many were not insured
for flood damage (less than 50 percent of
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residential buildings in the pre-Sandy 100-year
floodplain had flood insurance). This was either
because they did not comply with, and their
mortgage lenders did not enforce, the terms of
their mortgages (about one-third of residential
buildings with Federally backed mortgages in
New York when Sandy hit did not have flood
insurance), or because they did not have
mortgages in the first place. Meanwhile, in many
cases, those who were insured discovered, after
Sandy, that they were not covered for certain
losses, such as damages in basements.

Going forward, premiums in the private
insurance market may increase in the near
term, particularly in flood-prone areas, but the
private insurance market overall, despite large
losses from Sandy, is expected to remain
competitive, with signs, as of the writing of
this report, that the market may already be
stabilizing. Because of reforms to the NFIP
enacted before Sandy, however, property
owners insured by the NFIP are likely to
see large and permanent increases in flood
insurance premiums—unless changes to the
NFIP are enacted.

For more on insurance, see Chapter 5.

Utilities

Sandy dealt a serious blow to the city’s
utilities—particularly its electric utilities, due
in part to the fact that some of the most
important utility infrastructure is on the
waterfront. Close to 2 million people lost power
at some point during the storm, with almost
a third of these customers in Manhattan. In fact,
parts of Lower Manhattan and Brooklyn even
lost power prior to Sandy, when Con Edison
preemptively disconnected them from the city’s

grid to protect equipment and reduce potential
downtime. Almost all areas south of the Empire
State Building followed when floodwaters
inundated several of the city’s substations
in Southern Manhattan. On Staten Island and in
the Rockaways, meanwhile, 120,000 customers
lost power due to substation damage, while
all around the city, strong winds took
down overhead lines, affecting another
390,000 customers.

Generally, damaged substations were repaired
quickly, with power restored to most customers
in Manhattan, for example, within four to five
days. Repairing damage to the whole overhead
system, though, took almost two weeks,
even with the help of thousands of utility
workers from other states. Damage to electrical
equipment within buildings took considerably
longer in many cases, leaving some places
in the Rockaways and other hard-hit areas
without power or heat for weeks as crews of
electricians and plumbers, many of them sent
by the City free of charge as part of its Rapid
Repairs program, went door-to-door to check
and repair equipment.

Other utility systems experienced varying
degrees of disruption. Con Edison’s steam
system, which services 1,700 large buildings
in Manhattan, including major hospitals, was
unable to supply steam to one-third of its
customers when the storm inundated four of
the system’s six plants and flooded utility
tunnels. It took nearly two weeks to restore
service to these customers.

The natural gas system generally performed
better, although 84,000 customers lost service,
mostly in Brooklyn, where National Grid shut
off gas valves close to the coast to isolate
flooded pipes from the rest of its distribution
system. Within hard-hit areas, each affected
customer had to be checked by plumbers
before service was restored, which took
several weeks.

For more on utilities, see Chapter 6.

Liquid Fuels

For many New York City drivers, the post-storm
period might have brought back memories of
the oil crises of the 1970s. For days and weeks,
long lines were the norm at gas stations that
still had fuel. Although initial reports suggested
that stations primarily closed because they
did not have the power to pump gas, in fact
over 90 percent of the city’s gas stations were
outside of the areas of the city that experienced
widespread power outages. Instead, the real
problem was that the stations had no gas to
pump. This was due to severe breakdowns in
the supply chain serving New York caused by



storm damage to fragile infrastructure in New
Jersey and on the New York City waterfront.

The storm shut down refineries for several
weeks, stopped marine and pipeline deliveries
for three to four days, and damaged storage
terminals. As a result, for four days after
the storm, the system received no new supply,
and for almost a month after that, supply was
limited. As soon as drivers returned to the
roads, long lines at gas stations followed.
Within one week of Sandy’s landfall, less than
20 percent of stations were able to sell fuel
at any given time.

Working with the Federal government and the
State National Guard, the City set up a fueling
program for critical and public service
fleets including emergency responders, utility
vehicles, ambulances, and school buses.
Regular consumers had to wait several weeks
for the system to recover fully, though license
plate-based rationing did reduce lines and a
host of regulatory waivers helped bring supply
back into balance with demand.

For more on liquid fuels, see Chapter 7.

Healthcare

Sandy placed an unprecedented strain on the
city’s healthcare system as a whole, and
disrupted services in affected communities
across New York. Six hospitals closed—four in
Manhattan, one in Brooklyn, and one on Staten
Island—requiring City and State health officials,
co-located at the City’s Office of Emergency
Management, to coordinate the evacuation of
nearly 2,000 patients. Hospitals that remained
open—frequently owing to the heroic efforts
of staff, who pumped out or diverted water,
repurposed lobbies to serve as inpatient
rooms, and siphoned gasoline from vehicles to
run generators—struggled to meet the needs
of incoming patients.

J
Charging cell phones in the East Village

Nursing homes and adult-care facilities were
also affected by flooding and power outages.
Twenty-six facilities closed and five partially
closed, resulting in the evacuation of 4,500
patients. At the community level, flooding
caused over 500 buildings with doctors’ offices,
clinics, and other outpatient facilities to close.
Many patients who could not reach their
normal providers had to postpone care or
sought help at hospital emergency rooms,
further straining the entire system.

For more on healthcare, see Chapter 8.

Telecommunications

Sandy caused outages across phone, wireless,
cable, and Internet services. Short-term
outages affected the greatest number of
customers and were a direct result of power
loss, which knocked out cable and Internet
service in homes and businesses immediately.

A gas station line in Sunnyside, Queens

Credit: Brian Kingsley

Wireless service was also affected when
backup batteries powering cell sites ran down,
generally four to eight hours after grid power
was lost, reducing or eliminating service to
over a million cell customers in New York City.
Even customers with working cell networks
found that charging mobile devices was a
challenge in areas without power, though many
businesses and cell companies set up charging
stations in affected areas.

Meanwhile, flood damage at critical facilities in
Southern Manhattan, Red Hook, and the Rock-
aways disrupted landline and Internet service
throughout the neighborhoods they served for
up to 11 days. Generally, providers with modern
networks and hardened facilities were able to
restore service faster, while those that had not
adequately protected facilities from flooding
faced longer and more extensive outages.

In coastal areas, flood damage to building
telecommunications equipment and cabling
caused long-term outages, with some
providers using flood damage as an opportu-
nity to swap in new, more resilient equipment
rather than simply fixing in-place infrastruc-
ture—a benefit to customers over the long
term, but frequently at the cost of considerable
short-term inconvenience. For example, in
commercial buildings in part of Southern
Manhattan, Verizon opted to replace corroded
copper cables with fiber. The result was that in
a sample of 172 buildings, nearly 60 percent did
not have service fully restored 60 days after
Sandy, with 12 percent still out after 100 days.

For more on telecommunications, see Chapter 9.
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Transportation

During Sandy, many highways, roads, railroads,
and airports flooded. At the same time, all six
East River subway tunnels connecting Brooklyn
and Manhattan were knocked out of service
by flooding, along with the Steinway Tunnel
that carries the 7 train between Queens and
Manhattan, the G train tunnel under Newtown
Creek, the Long Island Railroad and Amtrak
tunnels under the East River and the PATH and
Amtrak tunnels under the Hudson River. Major
damage occurred to the South Ferry subway
station in Lower Manhattan, as well as to
the subway viaduct connecting Howard
Beach, Broad Channel, and the Rockaways.
Service also was disrupted on the Staten Island
Ferry, the East River Ferry, and private ferries.
The loss of ferry service during and after Sandy
stranded some 80,000 normal weekday riders,
while the loss of subway service stranded
another 5.4 million normal weekday riders.

Exacerbating flooding was the loss of electrical
power, which made it difficult to pump out
tunnels, clean up damaged subway stations,
and begin restoring service. The difficulty in
“dewatering” the tunnels further increased the
damage from Sandy, as sensitive mechanical,
electrical, and electronic equipment soaked
in corrosive salt water. In addition to subway
tunnels, flooding closed three vehicular tunnels
into and out of Manhattan, interrupting the
commutes of 217,000 vehicles.

Although major bridges reopened as soon
as winds dissipated and portions of the
transportation network not directly flooded
experienced little damage, over 500 miles of
roads suffered significant damage and the
subway system remained out of service in the
days after the storm, even as crews worked
around the clock to restore service. This led to
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significant gridlock on roads and bridges into
Manhattan as people tried to return to work
by car. The commuting challenges led City
and State officials to implement temporary
measures to manage travel and congestion.
These measures included restrictions on
single-occupant vehicles using bridges and
tunnels across the Hudson and East Rivers,
increased East River ferry service, and the
successful “bus bridges”—an above-ground
replacement for the subways that sent
hundreds of buses back and forth on the
bridges between Brooklyn and Manhattan.
These measures enabled over 226,000
commuters to cross the East River—almost
triple the number able to cross before they
were in place.

One week after Sandy struck, many subway
lines had been fully or partially restored, but
some elements of the system remained closed
much longer, with repairs projected to take
months and even years. However, the opening
of A train service to Broad Channel and
the Rockaways just prior to the release of
this report shows the strong commitment
of the region’s transportation agencies to the
restoration of service as quickly as possible.

For more on transportation, see Chapter 10.

Parks

The Department of Parks & Recreation (DPR)
closed all City parks the day before Sandy, and
the parks remained closed after the storm
while DPR worked continuously to complete
park inspections, reopening many facilities
within three days—aided by legions of
volunteers who helped bag debris and gather
fallen branches. However, nearly 400 parks
were damaged significantly and remained
closed for major repairs. Across the city
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approximately 20,000 street and park trees
were damaged or downed. Beaches and
waterfront park facilities were hard-hit by
storm surge, erosion, and coastal flooding,
with two miles of scenic boardwalk destroyed
primarily in the Rockaways as well as in Coney
Island and on the East Shore of Staten Island.

Notwithstanding this loss, many DPR facilities—
including beaches, wetlands, and other natural
areas—played a role in protecting adjacent
communities, serving as a buffer for these
areas. In addition, some newer parks, which
designers had planned with extreme weather
risks in mind, weathered the storm with
comparatively little damage. For example,
Brooklyn Bridge Park generally fared well
because of its elevation and use of resilient
coastal edges and plantings. Meanwhile, the
new park being constructed at the center of
Governors Island—on a site elevated with fill—
also largely was protected from Sandy’s surge.

For more on parks, see Chapter 11.

Water and Wastewater

High-quality drinking water continued to flow
uninterrupted to New York City during and after
Sandy. However, in areas with power outages,
the pumping systems in high-rise buildings
ceased to function, leaving residents on upper
floors with empty taps and no way to flush
toilets. Meanwhile, a fire in Breezy Point in
Queens caused significant disruption to that
neighborhood’s private water distribution system.

By contrast, Sandy’s storm surge had a major
impact on the city’s wastewater treatment
system. Ten of 14 wastewater treatment plants
operated by the Department of Environmental
Protection (DEP) released partially treated or
untreated sewage into local waterways (though
water quality samples showed impacts to be
minimal due to dilution from the enormous
volume of water flowing through the Harbor
from the surge). In addition, 42 of 96 pumping
stations that keep stormwater, wastewater, or
combined sewage moving through the system
were temporarily out of service because they
were damaged or lost power.

While many facilities in neighboring municipalities
were impaired for several weeks, New York City
was treating 99 percent of its wastewater
within just four days of the storm’s end, and
100 percent within 2 weeks.

As for the city’s stormwater and combined
sewers, though Sandy was not a major rain
event and the sewers generally performed as
designed during the storm, the unprecedented
volume of the surge was beyond the capacity
of the system to handle. As the surge finally



receded, the system did help to drain
floodwaters, though the sand and debris left by
the surge did slow this process.

For more on water and wastewater, see
Chapter 12.

Other Critical Networks

Thankfully, New York’s food supply chain
continued to function reasonably well during
and following the storm. This supply chain is
made up of wholesale distributors, which bring
food to the city and often store it in
warehouses, and retailers, which supply food
directly to New Yorkers. The city’s food
distributors depend heavily on transportation
networks to make deliveries and electricity
for their refrigeration systems, so they
experienced a slight strain when the area’s
bridges were temporarily closed and power
outages were at their peak. Fortunately,
though, Hunts Point, the city’s largest food
distribution center—and a key distribution
point for much of the fresh food that comes into
the city—largely was unaffected.

Location dictated Sandy’s impact on food
retailers. For example, when power went out in
Southern Manhattan, many supermarkets and
bodegas lost perishable food. Meanwhile, many
food retailers in Coney Island and Brighton
Beach (almost 30 supermarkets and 50
bodegas) and nearly all retailers in the
Rockaways and Broad Channel were affected by
storm surge or flooding. Unless they had
generators, these retailers were also without
power and also lost inventory. Many food
pantries—an important source of nourishment
for the city’s vulnerable populations often
located in the basements of churches and other
buildings—similarly experienced flooding. This
left some areas without access to food within a
reasonable distance.

The City and FEMA stepped in and over a
three-month period gave out almost 4 million
meals from hot-food distribution sites in areas
such as South Queens and Southern Brooklyn.

New York City’s solid waste system, too,
generally functioned well, despite some
damage to its facilities, its vehicle fleet, and
New York City’s rail network. Truck-based
collection resumed almost immediately after
the storm, even though many Department of
Sanitation workers themselves had homes
damaged by the storm. In addition to diligently
removing the regular daily volume of solid
waste, these employees managed to cart away
over 400,000 tons of excess debris from
waterlogged homes and businesses—to
widespread acclaim.

Blackout in Chelsea from Southern Manhattan power outage

Because some facilities responsible for
receiving New York City’s solid waste were
affected by the storm, the City made
contingency plans for disposal—for instance,
diverting over 10 percent of the city’s
residential and institutional solid waste from
a waste-to-energy facility in New Jersey to other
facilities. Rail transport of solid waste also
experienced disruptions. Important lines were
down for five days on Staten Island and in
the Bronx, during which time solid waste
was stored in containers or shipped out on
transfer trailers.

For more on food supply and solid waste, see
Chapter 13.

Communities

While Sandy affected neighborhoods all across
New York City, the storm hit five coastal areas
particularly  hard—the  Brooklyn-Queens
Waterfront, the East and South Shores of Staten
Island, South Queens, Southern Brooklyn, and
Southern Manhattan. Three of the five areas
(the East and South Shores of Staten Island,
South Queens, and Southern Brooklyn) were
directly exposed to storm surge and
destructive waves along the shore, and all
experienced widespread inundation. Across
the five areas—which are home to 685,000
people—physical and economic damage was
extensive and long-lasting.

Building damage in these areas was pervasive
and in many cases devastating. Neighborhoods
in South Queens, Southern Brooklyn, and along
the East and South Shores of Staten Island
accounted for over 90 percent of the buildings in
Sandy-inundated areas citywide and over
70 percent of the buildings tagged by DOB as
having been seriously damaged or destroyed
citywide as of December 2012. Buildings along
the Brooklyn/Queens Waterfront and in
Southern Manhattan, meanwhile, often lost
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critical building systems, expensive mechanical
equipment, and personal property and inventory
located on ground floors. Residents of high-rise
buildings—including elderly New Yorkers and
those with  physical limitations—found
themselves, in many cases, stranded on upper
floors when their buildings lost elevator service.
Many of these impacts were felt particularly
acutely by residents of public housing
developments located on the waterfront.

Across these communities, there was also
damage done to critical infrastructure, often
affecting not just these communities, but the
city as a whole. For example, many of Southern
Manhattan’s vehicular tunnels were inundated
during the storm, resulting in their closure for
up to three weeks following Sandy, eliminating
key connections between New York City and
New Jersey and between New York’s boroughs.
Southern Manhattan’s subway tunnels flooded
as well, and most subway lines were down
between three and seven days, impairing the
system citywide. Wastewater treatment plants
in several neighborhoods also saw flooding and
damage, and all five communities experienced
power outages.

The recovery of these neighborhoods is vital
not only to the people who live and work in
them, but to the city as a whole. This report
would not be complete without plans to
address the vulnerabilities that Sandy exposed
inthese areas and that climate change likely will
exacerbate in the future. The initiatives in this
report aim to help these communities stand
strong again.

For the Brooklyn-Queens Waterfront, see
Chapter 14. For the East and South Shores of
Staten Island, see Chapter 15. For South
Queens, see Chapter 16. For Southern Brooklyn,
see Chapter 17. For Southern Manhattan,
see Chapter 18.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
RDER
IN RE HURRICANE SANDY CASES
14 MC 41
X
THIS DOCUMENT APPLIES TO:
ALL RELATED CASES
X
ASE MANAGEMENT ORDER NO. 1
INTRODUCTION

On October 29, 2012, the weather event officially designated as Hurricane Sandy made
landfall in southern New Jersey, causing severe damage to several states along the East Coast from
Florida to Maine.! The storm surge struck New York City, causing property damage in excess of
$50 billion, leaving many people homeless and without power.

Currently, more than 800 actions have been filed by property owners in the United States.
District Court for the Eastern District of New York against various insurers and more cases are
expected. The Board of Judges has appointed a committee, conéisting of three magistrate judges
(the “Committee™), to recommend procedures to ensure proper case filing and relation practices, to
establish a plan for expedited discovery, and to facilitate the efficient resolution of these matters in
a manner designed to avoid duplication of effort and unnecessary expense. Nothing in this Case
Management Order is intended to slow the resolution of any case. Individual cases that are at an
advanced stage should not be delayed needlessly as a result of this Order, and counsel are
encouraged to employ their own resources in attempting to resolve these cases.

In an effort to explore possible ways in which these matters may be managed more

'Hurricane Sandy One Year Later, FEMA, http://www.fema.gov/hurricane-sandy.
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effectively, the Committee requested certain basic data about the pending cases from plaintiffs’
counsel and obtained written submissions from both plaintiffs’ and defendants’ counsel setting
forth their positions on the best ways to organize and streamline case management, On February 5,
2014, the Committee met with counsel representing all parties to these cases to solicit input and
suggestions.

In entering this Case Management Order, the Committee is cognizant of the various
interests that need to be balanced here. On the one hand, the Court must ensure that victims of the
storm, many of whom were rendered homeless for a time and who may be left without the
necessary fecords or access to quaiiﬁed contractors to effect repairs, receive an expeditious review
of their claims, while at the same time, safeguarding insurers from meritless or inflated claims. As
the letters filed by counsel demonstrate, however, there is no universal approach that will facilitate
a speedy and fair resolution to these cases. The Court has taken certain steps to ease the burden and
expense upon the litigants and the Court. For example, the Court entered consolidated pro hac vice
orders eliminating the need for out-of-district counsel to file such motions for every case. In

addition, with the approval of the Board of Judges, the Court enters the following Order:

L Appointment of Liaison Counsel

In order to conduct future case management activities more efficiently, the Committee
hereby designates Liaison Counsel to assist the Court in coordinating the efforts of all parties.

A. Plaintiffs’ Liaison Counsel - The Committee has designated Tracey Rannals Bryan of
Gauthier Houghtaling & Williams, and Javier Delgado of Merlin Law Group as Plaintiffs’ Liaison
Counsel. Plaintiffs’ Liaison Counsel shall forward to all plaintiffs’ counsel any communication
that is designated by the Court as non-case specific.

B. Defendants’ Liaison Counsel - The Committee has designated Gerald J. Nielsen of



Nielsen, Carter & Treas, LLC, and Jared T. Greisman of White Fleischner & Fino, LLP as
Defendants’ Liaison Counsel. Defendants’ Liaison Counsel shall forward to ali defendants’

counsel any communication that is designated by the Court as non-case specific.

IL Misjoinder of Plaintiffs

As an initial matter, the Committee’s review of the cases that have been filed to date has
revealed that there remain a number of “mass joinder” cases, where plaintiffs joined large groups of
property holders in one complaint,? with the only common factor being that the property owners
h‘eld insurance policies with the same insurance company. The Committee has identified a number
of these misjoined cases that are listed in Exhibit A attached hereto. Several district judges, sua
sponte, dismissed similar complaints without prejudice to refiling, based upon their determination
that the plaintiffs were impermissibly joined. See, e.g., Funk v. Allstate Ins. Co., No. 13 CV 5933
(JS) (GRB) (E.D.N.Y. Dec. 13, 2013); Dante v. National Flood Ins. Program, No. 13 CV 6297
(NG) (RER) (E.D.N.Y. Nov. 21, 2013).

Accordingly, IT IS HEREBY ORDERED that within 14 days of the date of this Order,
counsel shall dismiss all plaintiffs except the first named plaintiff in each misjoined action listed in
Exhibit A hereto, without prejudice to refiling in accordance with this Order’s Case Relation Rule

set forth below,

IT IS FURTHER ORDERED that within 14 days of this Order, the parties shall provide the

’In its submission to the Committee, plaintiffs’ counsel suggested that not only would it be
“convenient and efficient” to proceed by joining the plaintiffs in this manner, but that “it would
also result in a considerable savings to the parties in terms of filing fees.” No. 14-MC-41, Entry
65. This Court has previously ruled that plaintiffs cannot avoid paying statutonly-mandated filing
fees through improper mass joinder. See In re BitTorrent Adult Film Copyright Infringement
Cases, Nos. 11 CV 3995, 12 CV 1147, 12 CV 1150, 12 CV 1154, 2012 WL 1570765, at *12-13
(ED .N.Y. July 24, 2012), report and recommendation adopted sub nom. Patrick Collins. Inc. v.
Doe 1,288 F.R.D. 233 (E.D.N.Y. 2012).




Committee with a list of any additional cases (not listed in Exhibit A) in which plaintiffs continue
to be joined improperly solely because they share a common defendant, and dismiss all but the first

named plaintiff in those cases in accordance with this Order.

III. Relation and Consolidation of Cases

In soliciting filings from counsel, the Committee directed counsel to “file a letter in
accordance with Local Rule 50.3.1(d) (the “Case Relation Rule”), explaining how counsel proposes
to group the cases.” To date, no attorney has proposed a comprehensive plan for relating the cases
and several have specifically opposed relation or consolidation of any cases. Notwithstanciing these
positions, the Committee has determined that, based on the information available, one subgroup of
cases will benefit from relation to a single judicial officer.

A. Cases Relating to the Same Property

In a number of instances, multiple cases have been filed relating to the same property, most
often where the property is insured under separate policies, such as wind and flood damage policies
(“Common Property Cases™). The Committee has compiled a preliminary list of Common Property
Cases, attached as Exhibit B to this Order.

Although somé counsel have opposed relation or consolidation of the Common Property
Cases, the Committee, after careful consideration, has determined that there would be a significant
savings of judicial resources if multiple cases relating to the same property were assigned to the
same district judge and magistrate judge under the Case Relation Rule. Damages to a particular
structure, edifice or property may involve common questions of fact which potentially could be
resolved by joint inspections and experts. Relating the cases that deal with a Single property to the
same judges may also eliminate the risk of inconsistent determinations.

The Committee makes no recommendation with regard to the question of whether any of



the Common Property Cases should be otherwise consolidated for purposes of discovery and/or
trial. That decision will be left to the assigned judges.

Accordingly, IT IS HEREBY ORDERED that within 14 days of the date of this Order, all
cases relating to the same property, listed in Exhibit B hereto, shall be deemed related under the
Case Relation Rule, and assigned to the district judge and magistrate judge currently assigned the
lowest docket number.?

IT IS FURTHER ORDERED that within 14 days of this Order, the parties shall provide the
Committee with a list of any other Common Property Cases (not listed in Exhibit B) that should be

related in accordance with this Order.

B. Cases Subject to Certain Common Defenses

Counsel for defendants have identified several state law claims common to many of
plaintiffs’ cases, which defendants contend should be dismissed, including, inter alia, state law
claims alleging bad faith or negligent claims handling, certain forms of relief, such as punitive
damages, treble darnageé, and/or attorneys’ fees, and requests for jury trial. A number of district
judges have already dismissed such claims, finding that the allegations are not viable under New
York law, See, e.g., Funk v. Allstate Ins. Co., No. 13 CV 5933 (JS) (GRB) (E.D.N.Y. Dec. 13,
2013); Dufficy v. Nationwide Mut. Fire Ins. Co., No. 13 CV 6010 (SJF) (AKT) (E.D.N.Y. Dec. 2,
2013).

Rather than require each judge to resolve motions to dismiss such claims, plaintiffs are
ORDERED within'14 days of the Order to voluntarily withdraw such claims, or if not, submit a

letter to the assigned judge, explaining the legal basis for continuing to pursue such claims in any

3Counsel should ensure that when relating cases, the cases are filed in the proper courthouse
in accordance with the Eastern District Division of Business Rule, Local Rule 50.1(d).
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particular action.

IV.  Uniform Automatic Discovery Practices in Sandy Cas
The parties generally agree that a uniform, automatic diécovery procedure should be
adopted to speed resolution of these matters while also reducing costs for the parties and the
burdens on the Court. Counsel advise that, in FEMA cases, insurers are compensated based upon
the total payout such that as long as damages are properly documented, carriers have an incentive to
pay. Accordingly, rather than waiting for the Court to schedule a Rule 16 conference, the parties
are directed to disclose certain information in an expedited manner so that the parties can evaluate
their respective cases. The following discovery schedule shall control the first phase of discovery
in Hurricane Sandy cases in lieu of the initial disclosures required by Federal Rule of Civil
Procedure 26 to avert the need for a Rule 16 conference in these cases and, in the absence of a
showing to the contrary, the need to serve document requests and interrogatories.
A, Automatic Disclosures by Plaintiffs
Le Within 60 days of the date of this Order (or in the case of subsequently filed
cases, within 60 days of the filing of the Answer) unless such information
has already been provided or appears on the face of the complaint, plaintiffs
in all Hurricane Sandy cases shall provide the following information to
defendants’ counsel:

a. the complete name of each insurer and all policy numbers for each
policy of insurance held by, or potentially benefitting each plaintiff
and/or property on the date of the loss (including without limitation
wind, flood, fire or a combination thereof), and all claims numbers

for any claims made for losses relating to Hurricane Sandy;



the address of each property for which a loss is claimed:

the current address of each plaintiff property owner;

an itemized statement of claimed damages for each property,
including contents; if the contents claim is no longer in dispute, a
statement to this effect must be made;

a statement as to whether there have been any amounts paid or
offered to be paid under the policy, and if so, the difference claimed
in this suit, including an itemization of those items for which plaintiff
is making a claim of underpayment and any supporting
documentation;

if no payments have been made or offered, a statement of the reasons
providcd by defendant;

whether there have been any prior attempts at arbitration or
mediation; and

identify any other Hurricane Sandy related lawsuits filed or

contemplated for that particular property or plaintiff.

Within 60 days of this Order (or in the case of subsequently filed cases,

within 60 days of the filing of the Answer), plaintiffs shall produce to

defendants’ counsel the following documents:

a.

all documents supporting or evidencing the claimed loss, including
loss estimates from other insurers, any adjuster’s reports, engineering
reports, contractor’s reports or estimates; photographs, claim log
notes, documents relating to repair work performed after Hurricane

Sandy, including contracts, bids, estimates, invoices or work tickets



for completed work;

all documents reflecting any payments received to date from any
insurer, FEMA, or from any other governmental program federal,
state or local;

with respect to flood damage claims, all documents relied upon by
plaintiff as satisfying Proof of Loss requirements and documentation
required by SFIP 44 C.F.R. Pt. 61, App.A(1), Art. VII(J)(3),(4);
any written communications exchanged between the insured or
insurer relative to the claimed loss, including any proof of loss

required by the applicable policy.

B. Automatic Disclosure by Defendants

1,

Within 60 days of the date of this Order (or in the case of subsequently filed

cases, within 60 days of the filing of the Answer), defendants in all

Hurricane Sandy cases shall provide the following information to plaintiffs:

a.

if no payment on the policy has been made or offered, an explanation

for the declination of coverage, including but not limited to;

i. any policy exclusions that apply;

il, whether coverage is denied due to non-payment of premiums;

iii. if there is a dispute as to the nature of the damage incurred
and its coverage under the policy;

iv. if there is a dispute as to the value of the claimed losses, and

v. any other legal basis on which coverage has been denied.

if payment on the policy has been made or offered, defendant’s

understanding of the nature of the dispute;



c. whether mediation or arbitration has been attempted in the case.

) Within the same 60-day period, defendants are ORDERED to provide the
following documents and information to plaintiffs’ counsel:

a. all non-privileged dpcuments contained in the claims file pertaining
to the subject policy, including any letters of declination of coverage
and notices of nonpayment of premiums;

b. any documentation relating to an assessment of the claimed loss,
including all loss reports and damage assessments, adjuster’s reports,
engineering reports, contractor’s reports, photographs taken of the

damage or claimed losses, and any other evaluations of the claim;

c. the names and addresses of the adjusters for each claim; -

d. all claim log notes;

. records of payments made to the insured pursuant to the policy;
f. all expert reports and/or written communications that contain any

description or analysis of the scope of loss or any defenses under the
policy.
Nothing in this Order shall be construed to limit the information to be exchanged in any
particular case. Counsel for each party is encouraged and expected vto provide any information that
would reasonably be helpful to their adversary in evaluating the case for mediation/arbitration

purposes. Any information not exchanged during this period cannot be used in the

mediation/arbitration process. The parties are strongly urged to meet and confer in good faith on

the exchange of information.



e Privilege

A party shall produce a privilege log for those documents that it is not producing on the
basis of privilege 14 days prior to the completion of the production described in Section IV above.
The log should include the author of the document, the recipient of the document, the date of the
document, and the nature of the privilege asserted.

Documents for which a privilege is properly asserted include communications between
counsel and client, documents created in anticipation of litigation, communications between or
among plaintiffs’ counsel, and communications between or among non-insurer defendants’
counsel, insurer defendants’ counsel and their respective clients. Documents routinely prepared in
the ordinary course of business, including but not limited to adjusters’ reports and other expert

analyses, including draft reports, are not privileged and should be produced.

V. Alternative Dispute Resolution

Within 14 days of the completion of the expedited discovery procedure outlined above, the
parties are Ordered to submit a Notice of Arbitration in accordance with Local Rule 83.7 in the
form attached hereto as Exhibit C, or in the alternative, the parties may submit a stipulation in the
form attached as Exhibit D, consenting to mediation. All arbitrations and mediations are to be
concluded within three months of submission of the Notice of Arbitration or Consent to Mediation.
Mediation may, at the discretion of the Court, be conducted by a magistrate judge rather than a
mediator. Cases that are not resolved through arbitration, mediation, or voluntary settlement will
be returned to the assigned district judge and magistrate judge for trial.

Within 14 days of the date of this Order, Defendants’ Liaison Counsel is Ordered to confer
with defendants’ counsel and provide the Committee with a list of commonly occurring legal issues

and defenses that defendants anticipate, from experience, may arise in a number of these cases,

10



along with relevant case law or other authority addressing these issues.

Within 7 days thereafter, Plaintiffs’ Liaison Counsel is Ordered to confer with plaintiffs’
counsel and provide the Committee with any contrary legal authority addressing the issues and
defenses identified by Defendants’ Liaison Counsel, and provide the Committee with any other
issues that plaintiffs anticipate may arise in these cases.

While the ultimate determination of any such legal issue or defense may well be fact driven,
and the outcome of any legal defense or issue will be determined by the individual judge assigned
to each case, the Committee seeks this information in order to educate and fully prepare our
mediators and arbitrators with the hope of expediting the settlement process. These submissions
are intended to be summary in nature and may be made by letter; they are not intended to be full

briefs on the issues.

SO ORDERED.

Dated: Brooklyn, New York
February 21, 2014

/S/_CHERYL L. POLLAK
Cheryl L. Pollak

United States Magistrate Judge

{S/ GARY R. BROWN
Gary R. Brown

United States Magistrate Judge

/S/ RAMONE. RE JR.
Ramon E. Reyes, Jr.
United States Magistrate Judge

11



MEDIATION INSTRUCTIONS
TO COUNSEL IN EDNY MEDIATION
(last updated 08/21/2012)

Date for mediation session and selecting Mediator

Unless otherwise provided in the Mediation Referral Order, the first mediation
session will take place approximately four to six weeks after the date of the Mediation Order.
Counsel are to select the Mediator, schedule the first mediation session, and (1) electronically file
and (2) confirm in writing to the ADR Administrator, Gerald P. Lepp (Fax 718-613-2368) , the
name of the Mediator, and the date, time, and place of the first mediation session. Counsel are to
confer with each other and to speak directly with the potential Mediator, in scheduling the first
mediation session. A mediation session should be scheduled for an entire day. Trial Counsel, a
representative of their client with full settlement authority, and the Insurance Adjustor shall attend
the mediation sessions in person.

Counsel may select the Mediator from the EDNY Panel of Mediators which is
listed on the ADR website www.nyed.uscourts.gov/adr and also schedule the session. The
names of the mediators, their areas of concentration together with addresses and telephone
numbers are listed on the website. Each mediator shall receive a fee of $600 for the first four
hours or less of the actual mediation. Time spent preparing the mediation will not be
compensated. Thereafter, the mediator shall be compensated at the rate of $250 per hour.
The mediator’s fee shall be paid by the parties to the mediation..

Any party that is unable or unwilling to pay the Mediator’s fee may apply to the
referring judge for a waiver of the fee, with a right of appeal to the District Judge in the event
the referral was made by a Magistrate Judge.

Counsel may also agree to a particular mediator whether or not he/she is on the
EDNY panel or to use the services of an independent Alternative Dispute Resolution
organization. Compensation of mediators not on the EDNY Panel is determined by
agreement among Counsel and the mediator.

If Counsel select the mediator, then the name of the Mediator, date, time and place
of the mediation session, shall be confirmed in a letter to all Counsel with a copy to the
Mediation Office (fax: 718-613-2368). The Confirmation Letter shall be filed electronically
(ECF) with the Couirt.

Please be aware that many of the EDNY panel mediators provide private
mediations as well. It is very important that you identify yourself to the mediator as a
party in a case which was court-ordered to mediation.

Alternatively, the Mediation Department may be requested to select the Mediator. In
such case, the Mediation Department will provide the parties with a list of available EDNY Panel
Mediators with experience in the subject of the case. Within seven (7) days, Counsel shall rank
their choices for the Mediator. Counsel shall each have one vote in which to rank their
preferences. Counsel are to numerically rank their preferences for the Mediator; for example, the


http://(www.nyed.uscourts.gov/adr).�

first choice “1", the second choice “2", the third choice “3", and so on. The ADR Administrator
will select the Mediator who gets the lowest number on the combined lists of preferences and
notify counsel on ECF. In accordance with Administrative order 2004-08 (as of August 2, 2004)
electronic filing became mandatory in the Eastern District of New York for all cases (pro se cases
are excluded).

1. Submissions

The mediation statement is intended to inform the mediator about the case from
the party’s view. Before drafting the mediation statement, counsel should discuss with the
mediator any particular requirements that the mediator may have.

The Local Civil Rule 83.11(b) (4) provides that “no less than seven days prior to the
first mediation session, each party shall submit directly to the mediator a mediation statement
not to exceed ten pages double-spaced, not including exhibits, outlining the key facts and legal
issues in the case. The statement will also include a description of motions filed and their status,
and any other information that will advance settlement prospects or make the mediation more
productive. Mediation statements are not briefs and are not filed with the Court, nor shall the
assigned Judge or Magistrate Judge have access to them.”

Unless otherwise agreed by the parties and the mediator, the submissions shall not

be exchanged among counsel.

1. Attendance in Person required of Trial Counsel, Insurance Adjustor, and Party
Representative with full settlement authority at each Session and Session Location.

Attendance in person at each mediation session is required of the trial counsel,
insurance adjustor (if any) and the party or its representative with full settlement authority to
settle the matter in the case of a business or governmental entity or a minor. The names and
general job titles of the employee(s) or agents of the corporation or insurance company who will
attend the mediation session should be included in the mediation statement. Availability by
telephone is unacceptable.

Mediation sessions may be conducted at the offices of the mediator, the
Courthouses of the Eastern District at Central Islip and Brooklyn, and with the consent of all
Counsel, a Counsel’s conference room. Telephone the Mediation Office for reservations at the
Courthouses. (Telephone 718-613-2577 or FAX 718-613-2368)

v Finalizing agreement

Oral agreements should be committed to writing and signed at the mediation
session. In addition, a stipulation of discontinuance should be prepared and filed. A form of
stipulation of discontinuance is attached hereto.



V. Questionnaire for Attorneys in Mediated Cases

After the mediation has taken place, please evaluate the performance of your Mediator and
return your evaluation to:

Gerald P. Lepp, ADR Administrator
US District Court

225 Cadman Plaza East

Brooklyn, NY 11201

VI.Other Resources

EDNY Local Civil Rule 83.11 Court-Annexed Mediation
(Eastern District Only)

EDNY ADR website ~ www.nyed.uscourts.gov/adr



Hurricane/Post-Tropical Cyclone

Sandy Overview

I. Ross Dickman
Meteorologist-In-Charge, NWS New York, NY

May 22, 2014
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Annual Climatology of Atlantic Hurricanes

June 20
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Climatological Areas of Origin and Tracks ‘=

] Likely

1 More likely
= Prevailing tr;

June: On average about
1 storm every other year.
Most June storms form in
the northwest Caribbean
Sea or Gulf of Mexico.

July: On average about

1 storm every year . Areas
of possible development
spreads east and covers
the western Atlantic,
Caribbean, and Gulf of
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Climatological Areas of Origin and Tracks ‘=~

August: Activity usually
increases in August. On
average about 2-3 storms
form in August. The Cape
Verde season begins.

September: The
climatological peak of the
season. Storms can form
nearly anywhere in the
basin. Long track Cape
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Climatological Areas of Origin and Tracks ‘=

[ Likely
1 More likely
[ Most likely
< Prevailing

October: Secondary peak
of season in mid-October.
Cape Verde season ends.
Development area shifts
westward, back into the
Caribbean, Gulf of Mexico,
and western Atlantic.

\_ Very common for storms
-\ to form in the northwest
) Caribbean Sea and affect
. Florida in October.

November: Season usually
slows down with about 1
storm occurring ever other
year. Storm that do form
typically develop in central
Caribbean.




Hurricane Hazards

Tornadoes




Saffir-Simpson Hurricane Wind Scale

Category Winds Summary

74-95 mph Very dangerous winds will produce
some damage

96-110 mph Extremely dangerous winds will
cause extensive damage

111-129 mph Devastating damage will occur

130-156 mph Catastrophic damage will occur

157 + mph Catastrophic damage will occur

www.nhc.noaa.gov/aboutsshs.shtml
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 HURRIGANEPOST-TROPIGAL CYGLONE SANDY OVERVIEW

32(222 EERVE s I 7 1,

>

30
4 224

50, {krtgase Ref 0-29 11:10:028
°" " GOES Visible 20172-10-29 14:10;172

012-1029 112




HURRICANEPOST-TROPIGAL CYCLONE SANDY OVERVIEW

U Surface Wind Field of Hurricane Sand a.\

Sustained Winds as of 1100 AM EDT Mon Oct 29, 2012  Advisory Number 29

90W 55W . w-t"\i 75W T0W 65W 60W 55W

Walitches: Warnings: Sustained Winds: Position:
Hurricane Watch I Hurricane Warning I Hurricane Force < Center as of 1100 AM EDT
Tropical Storm Watch Il Tropical Storm Warning [ Tropical Storm Force == Past Track




Maximum Sustained Wind (kt)
® 34to47 kt
® 48 to 63kt
greater than 63 kt

Soures: Esy), leubad, USDA, USGS, AEX, C20Eys, Catmapplng, Asradrld, IGN, IGPR, and ths GIS Usar
Communily




HURRICANEPOST-TROPICAL CYCLONE SANDY OVERVIEW

Surface observations during Sandy

Maximum Wind Gust (kt)
® 34to47 kt
® 48 to63kt
64 to 82 kt

Soures: Esrl, leubad, USDA, USGS, AEX, GaoEys, Cetmapplng, Asrgdld, IGN, IGR, and the GIS Usar
® greater than 82 kt Cosmnlly




HURRICANEPOST-TROPIGAL CYCLONE SANDY OVERVIEW
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HATICOHNAT. WELTHEER SERVICE NEW YORE INY
129 PM EDT SUON oOCT 28 2012

= s LITFE THEEATENIMNG COASTAT. FIAODING EXPECTED MOMDAY THROTDNSEH
TOESDHRY HMOBRMIMNG. - .

CTZ2009>=012-NJZ2Z2006—-106—108-NYZ2071>075—078>081-17FTa=>=179-2901 30—

A COM. FEOEX.CF. W. 0003 .12 029T1000Z 2121 030T1900Z 7

SOTOTHERN FATRFIELD-SCOOTHERN NEW HAVEN-—SOOTHERN MIDDILESEX—
SOTOTHEEREN NEW LONDOHN-—HUODSOMN-—ESASTERN ESSEX—ELASTERN TUNIOHN-—

SOTOTHEERN WESTCHESTER-—MNEW YORE (MAMHATITAN) —EBRONXN—

ETCHMOMND (STATEN ISLAOND) —EINGES (ERCOOELYN) HNORTHWESTERIMN SUOFFOLE-—
HNORTHEOLSTERN SUFFOLE-SOUTHWESTERN SUFFOLE-SOOTHELASTERN SUFFOCLE-—
HORTHERN QUEENS—INOERETHERN NOAUSSHLTT-SOTO0THERN QUEENS-—-SOUOTHERI BHASSHAIT—
129 PM EDT SUON oOCT 28 2012

- e OB STAT. FILOOD WARNING BEEMATHNS ITH EFFECT FROM & &AM MONDSY T
3 PHM EDT TUOESDOY . . .

= TADCOHTIONS . . . AT.OMG HNEW YTORKE HOLBEROR . . .HNEWLERF BOY. . . THE HETHIOR
HFHILL. . . THE TIDAT.TY ALAFFECTED PORTICHS OF THE HALUWWCEEMNSLHOCE S
FAS5L4TC RIVERS. . . LOHGE ISTAND SOOND. . . THE SOOTHERN AND ESASTERI
SHORES OF LOMNG ISTIAND. . .&8aND TIDAT.T.Y AFFECTED PORTICHNS OF THE
HODSOoN D COMNMNECTICOI RIVEERS.

= TIDAT. DEPALRRTUORES. . .BEETWEEN ZF T 3 FTIT ABROWE OLOGSTROMOMICAT. TIDES
TONMNIGHT DIORTHG HIGH TIDE WITH ILOCATT.Y HIGHER WALDOES. . .3 TO 4.5
FT ABOVE ASTRONOMICAT. TIDES MONDAY MORNIBMNG. . .8HND POTENTIAT. FOR &
T 11 FT ABOGDVE MONDAY NIGHT ITNHNITCO TUOESDRY MORNIMNG. THE HIGHEERE EMND
OF THE RANGE RELEGATED TO THE NEW YORE HARBOR. . .WESTERKMN ILONG

ISI.OND SOOND AND THE LONG ISLAND S0O0TH SHORE BACEK BAYS.

= HIGH SURF LMD BELCH EROSTON. . .BEREOSHTHNG WAWVES OEFE EXPECTED T
EBEUILD T 15 TO 20 FT ATOHG OOCELAN FALOOTHG SHORELITIMES EBY LOaTE
MCOHNDAEY ITHTO MONMNDAGY NIGHT. THE DESTROCTIVE WAVES OFN TOFP OF THE
STCORM SURGE WILL CATOSE STEGHNIFICANT DEMAGE T COARSTAT.

THFELHSTRIOCTUORE NEAREST T S5EN LEVEIL.. AT THE SAME TIME. . .5 T 41O
FT WLWES DERE POSSTELE AT.ONG EXPOSED EASTERNN AND HNORTHEASTERI
FOCOCTHE PORTIONS OF LONG ISILAND SO0OMD. - - PFECOCONIC BOY . . . oND NEW

TORE HOAREROR. THIS IS5 EXPECTED TO COATTSE HMLITOR BEDMCH EROSTON DD
FWHESHOVERS. THIS WILL ESPECIAT.TL.Y BE FELT FOR FIRE ISILIAMND
COMMONITITIES SOCH &85 FATE HAaRBOR. - . OCELN BELCH. . . CHERRY
GROVE. . . FIRE ISLAaND PFPINES AND DAVIS PALEE.




WITH THE HIGH TIDES THRCOUGH TONIGHT...WITH WIDESPREAD MODERALTE
COASTAL FLOODING LIEELY BY THE MONDAY MORNING HIGH TIDE CYCLE.
MAJOR COASTATL FLOCDING...POS5IBLY TO RECORD LEVELS...I5 LIEELY
DOURING THE MCNDAY NIGHT HIGH TIDE CYCLES. MODERATE TO MAJCR
COASTAL FLOCODING IN POS5IBLE INTC THE TUESDAY MORNING AND EARLY
AFTERENCON HIGH TIDES CYCLE.

= IMPACTS...A LONG DURATICHN COASTAL FLOOD EVENT IS5 EXPECTED WITH
MINCE COASTAL TO LOCALLY MODERATE COASTAL FLOCDING THROUGH
TONIGHT AND MODERATE TO MAJOR FLOODING ON MONDAY...WITH

POTENTIALLY RECORD BEEAKING FLOODING MONDAY NIGHT INTO EARLY
TOESDAY MORNING. THE EXACT TRACE AND TIMING OF THE COASTAL STORM
WILL DETEEMINE THE MAGNITUDE OF COASTAIL FLOCDING MONDAY NIGHT
THROUGH TUESDAY MORNING'S HIGH TIDE CYCLES...BUT THE POTENTIAL
I5 ITHCREASTHG FOR SIGHNIFICANT INUNDATICH AND DAMAGE TO
STRUCTURES IN HISTCORICALLY FLOOD PRONE SPOTS.

PRECAUTICHARY/PREPAREDNESS ACTICHS...

A COASTAL FLCOCD WARNING MEANS THAT FLOCDING IS EXPECTED CR
COCCURRING. COCASTAL RESIDENTS IN THE WARNED AREA SHOULD BE ALERT
FOR RISTNG WATER...AND TAKE ALPPROPRIATE ACTICH TC PROTECT LIFE
AND PROPERTY.
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<€ 14.05 ft

The ten top high-water events
at lower Manhattan

1 (NYC/Battery Park, 1900-2012)

10.5 feet =
NYC subway
system floods

storm surge ' 9.40 ft

fraction of high water
attributable to sea
o |evel rise since 1900

tide level 4.65 ft

height (feet) above 1983-2001 MLLW (mean lower low water)
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USCG Station, Sandy Hook, NJ
8.9 ft above ground level
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5.6 ft above ground level
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SANDY SERVICE ASSESSMENT RIGHLIGHTS

e Since Sandy was forecast to be a g o e s R SRS A
“post-tropical” cyclone, non- <
tropical warnings were issued by |
local Weather Forecast Offices |
for areas in the mid-Atlantic and &
northeast U.S.

Post-tropical

e Some Emergency Management

and media partners said that 2 pu ST <
4| o
ical i led Nt T
non-tropical warnings led to L |
4 g8 T T0H 650 60H 5 500
H Hurri Sand C t Inf tion: @ F t Positions:
S 0 m e CO n fu S I O n Sal;:vgncyagcibera‘zn?', :3912 C:::;I:[Ioc;i:rlrg(l.’f.'z Ir?r::s.z W .OTT::):E:I Cyglf):\?rg Post-Tropical
5 PM EDT Advisory 22 Max Sustained Wind 75 mph Sustained Winds: D <39 mph
NWS Mational Hurricane Center Movemen t ME at 13 mph S 3973 mph H 74110 mph M > 110mph
Potential Track Area: Watches: Warnings:
® B a S e d O n t h e a SS e SS m e n t' t h e & Day 13 ¥ZL Day45 Hurricane Trop.Storm - Hurricane - Trop.Storm

NWS has broadened tropical a4 Post-Tropical Cyclone is a former tropical cyclone that

storm and hurricane watch / no longer possesses sufficient tropical characteristics to

. e ey be considered a tropical cyclone. Post-tropical cyclones
warning definitions to allow can continue carrying heavy rains and high winds. Note

them to be used for post-tropical that former tropical cyclones that have become fully
. g extratropical...as well as remnant lows...are two
cyclones that pose a significant

classes of post-tropical cyclones.
risk to life and property
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Potential Storm Surge Flooding*

2 Through 2 AM Friday August 24th - Advisory #X
P _ Up to 3 feet above ground

Greater than 3 feet above ground

Greater than 6 feet above ground
I Greater than 9 feet above ground ‘ Lower New York Bay

* Displayed flooding values indicate the water depth that has
about a one-in-ten (10%) chance of being exceeded




NWS WEATHER-READY NATION

¥ .

Building Towards the Future

Decision Support Services
Social Science for more effective message
Develop Storm Surge and Inundation Graphics

Communicate probabilistic & forecast uncertainty
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Questions?

|. Ross Dickman
Meteorologist-In-Charge
National Weather Service
New York, NY
l.ross.dickman@noaa.gov

National Weather Service
New York, NY

@NWS NewYorkNY




National Flood Insurance Program (NFIP)

Ramoncito J. deBorja, Deputy Associate Chief Counsel

A FEMA




What Is the National Flood Insurance
Program?

- The NFIP helps to reduce flood losses by
providing affordable flood insurance to property
owners

- A Federal program enabling property owners
In participating communities to purchase flood
Insurance protection

- An alternative to disaster assistance

- Based on an agreement between the
community and the Federal Government

FEMA




The NFIP’s Three-Legged Stool

* [nsurance
= Risk ldentification — Mapping
= Risk Reduction — Mitigation




Mission of the NFIP

To educate property owners about the risk of flood

To provide flood insurance

To accelerate recovery from flood

To mitigate future flood losses

To reduce the personal and national costs of disaster




Benefits of the NFIP

- Protects property owners
from risk

- Lowers the cost to taxpayers

- Helps businesses re-open
and communities back on
their feet




The Write Your Own Program
(WYO)

1 Established 1983 d Expense Allowance
— Policy and Claims

d Greater Spread of Risk

d Customer Service

1 Company Name

Fiscal Agents of Federal Government

FEMA




The Standard Flood Insurance

Policy (“SFIP”)

*Three forms
—Dwelling Form

—General Property Form

—Residential Condominium Building
Association Policy (RCBAP)

« Codified at 44 C.F.R. Pt. 61 Apps

A(1-3)

Residential Condominium
Building Association Policy
Standard Flood Insurance Policy

¥ FEMA

General Property Form
Standard Flood Insurance Policy

¥ FEMA

Dwelling Form
Standard Flood Insurance Policy

¥ FEMA



http://www.fema.gov/national-flood-insurance-program/standard-flood-insurance-policy-forms

Regular Program Limits

» Residential building - $250,000
 Contents - $100, 000

« Non-Residential building - $500,000
« Contents - $500,000

« Residential Condo Bldg. Assoc. - $250,000 X number of units
 Contents $100,000




NFIP Adjusters

 Specialized Knowledge

 Certification

» Paid by according to fee schedule

 Areas of Authorization
- Residential
- Commercial (Large and Small)
- Manufactured (Mobile) Hoe
- Residential Condominium Building

Association Policy (RCBAP)




NFIP Adjuster Claims Manual

Adjuster Claims Manual

http://www.fema.gov/media-
library/assets/documents/2675
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Important NFIP Concepts

 The SFIP pays only for direct physical
loss by or from flood

* We rely on information provided by the
Insured or their insurance agent.

* We have the right to review the
information provided at any time and
to revise the policy based on our
review.

 SFIP, Article |




Important NFIP Concepts (cont.)

 Exclusions, Article V.

- Earth movement
- Water, moisture, mildew, or mold
damage
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Important NFIP Concepts (cont.)
- Basements

All three forms of the SFIP at Article Il, (b)(5)
define a basement as:

"[a]ny area of the building, including any sunken
room or sunken portion of a room, having its floor
below ground level on all sides.”
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Central air conditioners
Cisterns and the water in them

Drywall for walls and ceilings in a basement
and the cost of labor to nail it, unfinished
and unfloated and not taped, to the framing;

Electrical junction and circuit breaker boxes;
Electrical outlets and switches;

Elevators, dumbwaiters, and related
equipment, except for related equipment
installed below the base flood elevation after
September 30/1987

Fuel tanks and the fuel in them;
Furnaces and hot water heaters

10.
11.

12.

13.
14.

15.
16.

17.

below Lowest elevated Floor (FPost-
FIRM) and Basements

Heat pumps;
Nonflammable insulation in a basement;

Pumps and tanks used in solar energy
systems;

Stairways and staircases attached to the
building, not separated from it by elevated
walkways;

Sump pumps;

Water softeners and the chemicals in them,
water filters, and faucets installed as an
integral part of the plumber;

Well water tanks and pumps;

Required utility connections for any item in
this list; and

Footings, foundations, posts, pilings, piers,
or other foundation walls and anchorage
systems required to support a building.

Clean-up



Important NFIP Concepts (cont.)
- Loss Settlement Clause

The SFIP pays to repair or replace the damaged dwelling after

application of the deductible and without deduction

for depreciation, but not more than the least of the following amounts:

(1) The building limit of liability shown on your Declarations Page;

(2) The replacement cost of that part of the dwelling damaged, with

materials of like kind and quality and for like use; or

(3) The necessary amount actually spent to repair or replace the
damaged part of the dwelling for like use.

Article, VII, V.




Other Important Concepts

= Improper Payments Information Act of 2002 (IPIA) (31
U.S.C. 3321)

= Improper Payments Elimination and Recovery
Improvement Act of 2012 (IPERIA) (31 U.S.C. 3321)

= Audits and Reviews




FEMA




The following link grants access to the 5 videos described below:
https://www.dropbox.com/sh/4goulw1juqgjy2yc/AADANgmjsMMXHX4BEnDOmdIMa

1. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to Drywall Caused
by Flood (Video)

2. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to Electric Wiring
and Wicking Caused by Flood (Video)

3. Tracey Rannals Bryan, Presentation of Particulars of Damages Related to Exterior
Sheathing Caused by Flood (Video)

4. Tracey Rannals Bryan, Presentation Addressing Direct Physical Loss By and From Flood
(Video)

5. Tracey Rannals Bryan, Presentation Addressing Concerns Related to Claiming the Same
Item Under Two Different Insurance Policies: Is Making Concurrent Claims for the Same
Item Against Two Different Carriers Fraud? (Video)


https://owa.mex02.emailsrvr.com/owa/redir.aspx?C=xpD68vVEkk2zJ-jh2G71yMEhEzyeRNFIUChQnFOHQYhnBF4vs43nOEe-YnsdtJUPj-MkuZf8bso.&URL=https%3a%2f%2fwww.dropbox.com%2fsh%2f4goulw1juqjy2yc%2fAADANgmjsMMXHX4BEnDOmdlMa

R.1 - Basement Issue

Defined per policy as an area below grade on all sides.

5.

Basement. Any area of the building, including any sunken room or sunken
portion of a room, having its floor below ground level (subgrade) on all sides.

Once qualified as a true basement coverage is limited to the following per policy:

Dwelling/Building

6.

Items of property in a building enclosure below the lowest elevated floor of an
elevated post-FIRM building located in Zones A1-A30, AE, AH, AR, AR/A, AR/AE,
AR/AH, AR/A1-A30, V1-V30, or VE, or in a basement, regardless of the zone.
Coverage is limited to the following:

a. Any of the following items, if installed in their functioning locations and, if necessary
for operation, connected to a power source:

(1) Central air conditioners;
(2) Cisterns and the water in them;

(3) Drywall for walls and ceilings in a basement and the cost of labor to nail it,
unfinished and unfloated and not taped, to the framing;

(4) Electrical junction and circuit breaker boxes;
(5) Electrical outlets and switches;

(6) Elevators, dumbwaiters, and related equip- ment, except for related
equipment installed below the base flood elevation after September 30, 1987;

(7) Fuel tanks and the fuel in them;

(8) Furnaces and hot water heaters;

(9) Heat pumps;

(10) Nonflammable insulation in a basement;

(11) Pumps and tanks used in solar energy systems;

(12) Stairways and staircases attached to the building, not separated from it
by elevated walkways;

(13) Sump pumps;



(14) Water softeners and the chemicals in them, water filters, and faucets
installed as an integral part of the plumbing system;

(15) Well water tanks and pumps;
(16) Required utility connections for any item in this list; and
(17)Footings, foundations, posts, pilings, piers,

or other foundation walls and anchorage systems required to support a
building.

b. Clean-up.

Contents

3. Coverage for items of property in a building enclosure below the lowest elevated floor of an
elevated post-FIRM building located in Zones A1- A30, AE, AH, AR, AR/A, AR/AE, AR/AH,
AR/A1-A30, V1-V30, or VE, or in a basement, regardless of the zone, is limited to the following
items, if installed in their functioning locations and, if necessary for operation, connected to a
power source:

a. Air conditioning units, portable or window type;
b. Clothes washers and dryers; and
c. Food freezers, other than walk-in, and food in any freezer.



R.2 - Types of Differences

A. Missing Scope: Entire rooms may be missed in some estimates. A more common error is not
including all the necessary line items in xactimate or simsol to make the repair properly.
Example: Subfloor (click to view videos)
Electric
Drywall

All videos can be viewed at canopyclaims.com/writeitright

B. Pricing (unit costs): Price lists used to generate values in the estimating programs are updated
monthly and are supposed to take into account rising and falling prices of materials and labor
based on zip code. If the improper price list is used, or not updated the unit cost will be insufficient
to make repairs. In times of catastrophe, demand of both labor and materials drives up the price of
repairs as a whole dramatically. A factor needs to be applied to the standard pricing in order to
provide adequate funding.
Additionally, two of the major estimating programs used by Public Adjusters, Contractors, and
NFIP Adjusters differ dramatically in pricing on certain items.

Example: 110V Electrical Outlet w/wiring.

INSURED  : STEPHAN & SUSAN DOWNS DATE OF REPORT  : 03/25/2013
LOCATION  : 19 DORIS LN DATE OF LOSS :10/29/2012
: BREEZY POINT, NY 11697 POLICY NUMBER  : 8000079445
COMPANY  : LIBERTY MUTUAL CLAIM NUMBER FF2221048426405
: 13600 EDS DR OUR FILE NUMBER : FG60406

: HERNDON, VA 20171 ADJUSTER NAME : David Buhler H .
Canopy Claims Management LLC

1 Penn Pla
New York,

Estimate Section: Hall - Continued...

NYC Office 212- 7541
Quantity i Unit Cost ROV ACV ey
2.0 EAlPaint/ Finish Interior Jamb for Panel S/C Door (Do
n $35.33 $70.66 $35.33 3 .
2.0 EA|Remove and Reinstall Hardware for Panel S/C CONTINUED - Foyer/Entry
$65.31 $130.62] $130.62
3.0 EA|Remove and Replace 110V - 125V w/Wiring
Electrical Outlet $134.45| $403.35| $129.07| $274.28
Totals For Hall $493144 $119238 $3739.06 DESCRIPTION QUANTITY UNIT COST RCYV DEPREC. ACY
46b. Interior door - lauan/mahogany - 1.00EA 21323 273.23 (36.58) 236.65
Eetimate Section. Rathroom mahogany jamb & c:
47. Paint door slab only - 2 coats (per 400 EA 3117 124.68 (482) 119.86
Bathroom S 6'x7'5.0"x8" e
Painting of both sides of Exterior door and Interior door
Lower Perimeter: 26.80 LF Floor SF: 44.50 SF Wall SF: 214.70 SF 48. Door lockset & deadbolt - exterior - 1.00EA 148.11 148.11 (19.93) 128.18
rade

Upper Perimeter: 26.80 LF Floor SY: 494 sY Ceiling SF: 44,50 SF Hig

Quantity T Unit Gost ROV DEP AV 49. Door knob - interior - High grade 1O0EA 61.67 61.67 (0.00) 61 z;‘
5 emove olt copper w EA 7.07 7.07 (0.00 7.07
445 SF|Flood Loss Clean-up $42.28) $42.28 e 0 Yok ooy i L X 4 o !
445 SFMidewcide Floor Trealment $20.03) $2003 50b. 110 volt copper wiring run, box LOOEA 77.66 77.66 (1.99) 75.67
107.4 SF|Mildewcide Wall Treatment (100.0% /4.0) ) $48.33) $48.33 b .
432 g: :2:]‘;‘:’;‘:1"1";3;?;‘;5;4” Piywood "AC" Exerior §77.25 $77.25 117. Rough i plumbing - er fixtre LOOEA 623.68 623.68 (0.00) 623.68
Grade Subfiooring (100.0%) : $149.97| $12.00) $137.97] D e
29.8 SF|Remove and Replace Ceramic Floor Tile in Mortar 225a. Remove Window trim set 1280LF 067 858 (0.00) 858
(67.0%) . $520.31 $4162 $478.69) stop
29.8 SF|Durock for Ceramic Fioor Tile in Mortar (67.0%) $88.51 $7.08 $81.43 Window trim set (casing 1280LF 458 (340) 5522
1074 SF|Remove and Replace Wall Drywall Taped and 226. Paint door/window trim & 1.O0EA 222 0.73) 3149
Floated (100.0% / 4.0) g $316.83] $25.35 $291.48] 2 coats (per side)
204.0 SF|Remove and Replace Ceramic Wall Tile in Mortar 246. Apply plant-based anti-microbial 9839 SF 025 24.60 (0.00) 24.60
(95.0% /8.0) : $4,426.80) $354.14] $4,072.66| ent
1.0 EAIRemove and Replace Prehung H/C Door . $169.22 $84.61 $84.61 a. Remove Drywall replacement 2683 LF 4.06 108.93 (0.00) 108.93
1.0 EA[Paint/ Finish Prehung HIC Door $93.14 $46.57] 546 57| per LF - up to 4'tall
1.0 EA|Remove and Reinstall Doorknob (Keyless Locking) 254b. Drywll repacementper LE- 2683 LF 1ot 2540 om 28569
Prehung H/C Door : $43.36| $43.36| upto 4'tall
1.0 EAlRemove and Reinstall Commode $137.35 $137.35| - .
1.0 EAlClean Commode $23.23 $23.23 Totals: Foyer/Entry 425170 26455 3987.15
1.0 EAlRemove and Replace Whiripool (Acrylic) Bathtub $1,629.56/ $1,629.56) $260.73 $1,368.83
1.0 EA|Remove and Reinstall Combo Faucet/Shower for
Bathtub $42.50 $42.50 $42.50
1.0 EAlClean Combo FaucetShower for Bathtub $19.99 $19.99) $19.99 ——
1.0 EAlRemove and Reinstall Pedestal Sink (Complete i e
Assembly) $98.10 $98.10} $98.10) 356.44 SF Walls 133.04 SF Ceiling
1.0 EAlClean Pedestal Sink (Complete Assembly) $21.07 $21.07 $21.07 489.49 SF Walls & Ceiling 133.04 SF Floor
1.0 EAIRemove and Replace 110V - 125V GFCI w/Wiring 14.78 Joorin N 43.83 LF Floor Perimeter
Electrical Outiet $173.45] $173.45 $55.50 $117.95] 48.17 LF Ceil, Perimete:
1.0 LF|Remove and Replace Hot Water Baseboard $39.39 $39.39] $19.70 $19.69) ” ol emess
Totals For Bathroom $8,180.67) $907.30) $7:273.37] +
Missing Wall - Goes to Floor 4 X68 Opens into KITCHEN
DESCRIPTION QUANTITY UNIT COST RCV DEPI

2013-03-13-1639

This is an estimate of recorded damages andis subject to review and final approval by the insurance carrier. ]

soLe. Page: 5
Form EST-5.1.572




C. Alternate Scope: This difference results from 2 sources. The first is the carrier estimate using
more other materials in their estimate v. what was original there (see example). Secondly, results
from the insured using less expensive materials to accommodate the initial underpayment. In
either situation the insured is at a minimum entitled to the Actual Cash Value (ACV) of what they
had prior to the damage. Replacement receipts and contractor estimates only matter if they are
replacing or repairing what was similar.

Example 1: Plaster v Drywall. There are multiple variations and combinations of line items

that complete the proper repair/replacement process however the following is a clear

example of a major cost difference affected by scope.

Replace drywall, taped, floated, ready to paint = $2.14 per SF

Replace drywall, hung only = $1.24 per SF

Replace Plaster (2 coat over Gypsum board) = $7.04 per SF



Loc. #

Int. " "

Ext.'"




Smith, Mary 1/1/14

123 Main Street

Anytown, USA 12345

iElevationD i6) : : ¢ ¢ i i i ¢ ¢ i i i i ¢ ) | iElevationB

Elevation A

Loc. # Int."" Ext.'" 5'out 10' out

1 2" 2" Elevation at garage is level

34" 27" 36" 42" Flower bed raises elevation against house

19" 25" Exterior is lower than interior

32 26" Interior is lower than outside

2
3
4 32" 28" Interior is lower than outside
5
6

19" 19" Elevation is even

The back of the house is below grade, a section of the front of the house is below grade, however that is due

to a flower bed up against the house making it appear higher. the grade of the property is below the interior

5 and 10 feet away sloping away from the house.

This house does not meet the NFIP guidelines for a basement.




MEMORANDUM

TO: EDNY Mediators
FROM: William Treas
Nielsen, Carter & Treas, LLC
DATE: May 16, 2014
RE: MAY 22, 2014 CLE TRAINING OF MEDIATORS

The following submission is a brief introduction to the key issues involved in mediating
National Flood Insurance Program (NFIP) claims disputes. As a first and foundational point,
these claims are not governed in any sense by New York State insurance law. They are not
governed by the doctrine of reasonable expectations, or by the rules of notice prejudice, or the
rules of substantial compliance. None of those principles have any materiality to NFIP litigation.
Nor do any claims of reasonable detrimental reliance, or estoppel. See Federal Crop Ins. Co. v.
Merrill, 332 U.S. 380 (1947), and Heckler v. Community Health Services, 467 U.S. 51 (1984).
These cases are purely objective exercises governed by federal law, along with standard
(meaning nationally uniform) principles of insurance law.

The maxim penned by Justice Oliver Wendell Holmes that, “Men must turn square
corners when they deal with their government,” is the foundation upon which these cases are
handled. See Rock Island A.&L.R. Co. v. United States, 254 U.S. 141 (1920). Critically, much
of what might pass for appropriate behavior (in some person’s eyes) in private insurance,
constitutes a violation of the U.S. False Claims Act, as well as various U.S. Supreme Court
precedents, in a context of federal insurance programs. These are important points, because
unfortunately, it does appear that there are significant issues of misrepresentation involved in a

very large percentage of the NFIP cases currently pending in the EDNY.



In this submission, and while the issues of misrepresentation will be raised, that will not
be this paper’s focus. This paper’s focus will be a brief recitation of the key issues that must be
addressed along the path of getting an NFIP lawsuit resolved. Within the strictures of this
important and 40+ year old federal program, such is indeed the defendant WYO Program
carriers’ objective.

ISSUES FOR THE PREPARATION OF MEDIATORS AS TO THE
NATURE OF RISK FOR AWYO CARRIER

An effective mediator looks for what makes a party feel at risk. Once understood, the
effective mediator uses this information to persuade the parties to lessen that risk by settling the
dispute. The EDNY is no doubt serious about wanting its mediators to be well prepared, and
certainly, to be effective. For this to happen in the NFIP cases, those mediators need to know
how an NFIP-WYO carrier gains risk, or lessens risk.

A WYO carrier lessens its risk by settling NFIP cases within FEMA’s views of FEMA’s
regulations. Plaintiffs and their counsel in the NFIP cases may make all the arguments they
wish concerning how they construe or interpret FEMA’s rules. They can pull out a lone FEMA
Manual provision and grab a snippet here, or a partial phrase there, or claim that some WYO
carrier in some other case somewhere, did settle with them as to this or that point. They can
even cite some district court case from somewhere that disagrees with FEMA’s views. They can
tell long stories about how wind cases are settled. That is all fine. However, these types of

arguments rarely lead to settlements against experienced NFIP defense counsel, and they

! An agency’s interpretation of its own regulations is entitled to “controlling weight unless it is plainly erroneous or
inconsistent with the regulation it interprets.” Stinson v. United States, 508 US 36, 45 (1993).

2



certainly don’t lead to settlements at volume. They lead to trials, which then often lead to
appeals. Most often, on an NFIP appeal, the insured loses out.?

If the Court’s mediators push settlements that are not in accord with FEMA’s rules, few
settlements will happen. This is because WYO carriers entering into such settlements risk a
FEMA audit wherein FEMA rejects the carrier’s decisions, and requires the carrier to reimburse
FEMA for the entirety of any improper payments made.? It is safer for a WYO carrier to simply
let the Court rule at a trial upon the merits, and then to pursue an appeal if warranted, than to
agree to a settlement not in accord with FEMA’s views of FEMA’s rules.

The substantive laws predicating all of this should be examined thoroughly by the
mediators. Two different sets of laws are in play:

First, the mediator must examine the regulations that govern the NFIP-WYO Program.
These make clear that a WYO carrier is the Government’s “fiduciary,” and that its duty is to
“assure that any taxpayer funds are accounted for and appropriately expended.” 44 C.F.R. Pt.
62.23(f). See also 44 C.F.R. Pt. 62.23(i)(2), which states in part, “It is important that the
company’s Claims Department verifies the correctness of the coverage interpretations and
reasonableness of the payments recommended by the adjusters.” Please consider also that within
the Arrangement between FEMA and all WYO carriers, which is itself a federal law, the
Arrangement provides at 44 C.F.R. Pt. 62, App. A, Art. 1I(G), that, “The company shall comply
with written standards, procedures, and guidance issued by FEMA or FIA relating to the NFIP
and applicable to the company.” These are non-discretionary legal duties governing

disbursements of federal funds. At bottom, WYO carriers facing NFIP litigation cannot settle

2 This is precisely what happened to the insured in Decosta v. Allstate Ins. Co., 730 F.3d 76 (1st Cir. 2013), wherein
the district judge refused to allow the WYO carrier to conduct discovery, and refused to abide any of FEMA’s rules
governing that case. It is the hope of this submission to be candid, so as to avoid such occurrences wherever
possible.

® These points were discussed in the “Explanation” undersigned counsel filed on January 31, 2014. (Doc. 201-2).
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those cases without first “verifying” all damages being claimed. A WYO carrier cannot just take
a public adjuster’s word for it.

Second, the mediator must give due consideration to the Improper Payments Information
Act of 2002, and the Improper Payments Elimination and Recovery Act of 2010. (“IPIA” and
“IPERA”). These federal laws contain nondiscretionary Congressional mandates that apply to
FEMA, which require it to require WYO carriers to reimburse to FEMA, any payments made
that are not properly documented in accordance with agency rules and regulations. For example,
if a WYO carrier were to engage in traditional “split the baby” type settlements as might occur
routinely in private insurance litigation, this would constitute a direct violation of both the IPIA
and the IPERA.

An effective NFIP mediator will also have to understand this: Pursuant to FEMA’s rules,
and without litigation, 99% of the NFIP claims arising from Hurricane Sandy have already been
successfully resolved. This Court is only reviewing the claims of 1% of the total claims that
arose within the counties that comprise the EDNY. Wholly apart from whether the individuals
within that 1% are right or wrong, it would be inappropriate, wrong and obviously contrary to the
underlying substantive laws, to afford to the 1% a different or better deal under this Program
beyond what was received by the 99%. The SFIP is just that — a standard federal insurance
policy that is the same exact policy for everyone.

The mediator should also understand that WYO carriers view the word “settlement” in
this context as a misnomer. An NFIP insured’s lawsuit is more properly described as a
continuation of the NFIP claims process. If all conditions to the lawsuit were met, and if more is
actually owed under the Program’s rules, then it should be paid. But, “splitting the baby” just to

make cases go away is not a part of this federal program. Candidly, it’s illegal.



In the same vein, nothing in this submission should be construed as conveying a belief
that “it’s FEMA’s way or the highway.” Congress adopted 42 U.S.C. §4072, which gives the
courts exclusive jurisdiction over disputes of this type. Wherever an NFIP insured/plaintiff
disagrees with FEMA’s view, the courts are authorized by Congress to resolve that dispute. The
sole point being made here, is that a WYO carrier is not a court. It is not empowered by
ANYTHING in either the statutory or regulatory scheme to take a position contrary to FEMA’s,
or to disburse federal funds in a manner not approved by FEMA.

SPECIFIC COMMON LEGAL ISSUES AND DEFENSES

Presented in no particular order, the following are commonly occurring legal issues and
defenses in NFIP cases. To avoid repetition, issues that are a fixture of standard principles of
insurance law (such as that no one may profit from an insurance claim) are addressed in the
separate submission of the wind carriers.

1. Is the suit time barred? FEMA did extend its regulatory deadline for the filing of a

proof of loss from 60 days to 18 months for Hurricane Sandy claims. 44 C.F.R. Pt.
61, App. A(1), Art. VII(J)(4). However, this extension of a regulatory rule has no
impact upon, or relation to, the statutory deadline for filing NFIP lawsuits established
by Congress at 42 U.S.C. §4072, and incorporated into both FEMA’s regulations and
each plaintiffs’ SFIP. See 44 C.F.R. Pt. 61, App. A(1) Art. VII(R), and 62.22(a).
FEMA Bulletin W-13069 explaining this exact topic is attached hereto as Exhibit A.

2. Were all damages from prior flood events, for which an NFIP claim was paid,

completely repaired? A currently unknown number of the Sandy litigants also had

NFIP claims from Hurricanes Irene or Lee. NFIP rules concerning paying for the



same damage twice require the WYO carrier to determine whether prior repairs were
in fact completed in these situations.

Did the plaintiff comply with all conditions precedent to the filing of the lawsuit,
before filing that lawsuit? See 44 C.F.R. Pt. 61, App. A(1), Art. VII(R). The most
notable of these requirements is FEMA’s proof of loss rule. Id., at SFIP Article
VII(J)(4). An explanation of the strictness with which this rule is enforced by the
appellate courts is to be found in the following recent cases: DeCosta v. Allstate Ins.
Co., 730 F.3d 76, 81-86 (1st Cir. 2013); Jacobsen v. Metropolitan Prop. & Cas. Ins.
Co., 672 F.3d 171, 175 (2nd Cir. 2012); Suopys v. Omaha Prop. & Cas., 404 F.3d
805 (3rd Cir. 2005); Dickson v. American Bankers Ins. Co. of Florida, 739 F.3d 397
(8th Cir. 2014).

. Coupled with the proof of loss requirement is FEMA’s supporting documentation
requirement found at 44 C.F.R. Pt. 61, App. A(1), Art. VII(J)(3) and IV(F) and (I).
As numerous courts have held, the pre-suit documentation submitted with the proof
of loss as its support, must be sufficiently detailed that it genuinely allows the WYO
carrier to perform its job as the Government’s fiduciary, to determine the underlying
basis of the claim, before a lawsuit is filed. See e.g., Sun Ray Village Owners
Association v. Old Dominion Ins. Co., 546 F.Supp. 2d 1283 (N.D.Fla. 2008);
Trosclair v. State Farm, 2008 WL 5157715, *3 (E.D.La., Dec. 9, 2008); Treme
Cottages, Inc. v. Fidelity, 2008 WL 4974660, *1 (E.D.La., Nov. 19, 2008); and Wells
v. Fidelity, 2008 WL 2781539, *3-4 (E.D. La., July 14, 2008). One obvious purpose
of this rule is to avoid the cost of unnecessary lawsuits. It does not work to submit

the proof of loss and supporting documentation post-lawsuit.



5. Limited Scope of Coverage. The NFIP/SFIP is a “single risk” insurance policy.
Wagner v. Dir., FEMA, 847 F.2d 515, 521 (9th Cir. 1988). It only covers “direct
physical loss by or from flood.” 44 C.F.R. Pt. 61, App. A(l), Art. H(B)(12).4 This
provision further states that, “there must be evidence of physical changes to the
property.”  And, because of numerous restrictions, conditions and exclusions
contained throughout the SFIP, many of which are designed to facilitate and bolster
FEMA'’s mitigation and flood plain management initiatives, there are many instances
where damages that can indeed be traceable to a “but for” causal relationship to the
flood, are nevertheless not covered by this federal program. See e.g., the earth
movement exclusion of the SFIP. West v. Harris, 573 F.2d 873 (5th Cir. 1978), cert.
denied, 440 U.S. 946, 99 S.Ct. 1424 (1979). Simply put, just because the flood did
cause it, does not necessarily mean it is covered.

6. The Loss Settlement Clause. 44 C.F.R. Pt. 61, App. A(1), Art. VII(V). Recognizing
the standard insurance law doctrine that no one should “profit” from insurance,
FEMA'’s loss settlement clause provides that a claimant may only receive the lesser of
(1) policy limits, (2) the actual cost of repairs, or (3) the estimated cost of repairs. See
e.g., Mathews v. State Farm Fire and Cas. Co., 2007 WL 2127581, *2 (E.D.La., July
24, 2007). In many instances, given the amount of time that has passed since
Hurricane Sandy, repairs will have already been completed. In those situations, the
cost of repairs is a far more relevant indicator of the proper value of the claim than

are professional estimators’ estimates. LaCroix v. State Farm Fire and Cas. Co.,

* Liaison counsel for the plaintiffs in the NFIP cases has already agreed in their submission to the EDNY that in
named peril policy cases, it is the plaintiff, and not the defendant, who bears the burden of proof.
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2010 WL 226557, *4 (E.D.La., June 2, 2010).> In similar fashion, wherever a claim
was also made for wind damage, no insured may recover from both their wind and
flood policies, an amount that exceeds the value of their structure. Bradley v. Allstate
Ins. Co., 620 F.3d 509, 523 (5th Cir. 2010).

7. Mass produced estimates. Early settlements will not happen in NFIP cases predicated
on mass produced estimates and proofs of loss where policy limits are claimed in
every single claim, and inflated costs are included for repair items on every single
claim, regardless of need, and without any individual consideration of whether or not
that repair would actually occur in that particular home. These efforts are dubious at
best, and do not reflect the individualized judgment required by the SFIP at 44 C.F.R.
Pt. 61, App. A1), Art. VII(J)(5). In some cases, these mass produced repair
estimates are almost double the entire value of the building. Given the Court’s
interest in moving cases, and in early resolution, undersigned counsel believes it
necessary to point out at this early juncture, that there will be a fairly large number of
cases that will bog down because of these types of issues. None of these cases will
resolve without formal discovery. Examples of this type of problem resulting in the
dismissal of the insured’s lawsuit, include Donovan v. Fidelity Nat’l Property &
Casualty Co., 2014 WL 50811 (S.D.Tex, Jan. 7, 2014.); Charnock v. Fidelity, Docket
#3:10-mc-07015 (S.D.Tex., Jan. 7, 2014); and Pye v. Fidelity, 2014 WL 496520 (S.D.
Tex., Feb. 6, 2014).°

8. Appraisal. 44 C.F.R. Pt. 61, App. A(1), Art. VII(P). Via the appraisal clause, FEMA

has adopted by regulation its own form of Alternative Dispute Resolution (“ADR”).

> Indeed, once the work is done, estimates are irrelevant.
® The de minimus judgment in Pye for $2,500.00 for car parts has been appealed to the Fifth Circuit. Car parts are
not covered under the NFIP.



Id. The process works exceedingly well, when its standards are respected. See
however, Decosta, supra. Prior to appraisal, the parties must achieve agreement on
all issues of claims presentment, coverage and scope. De La Cruz v. Bankers, 237
F.Supp.2d 1370, 1374 (S.D.Fla. 2002). Only pricing disputes may be presented on
appraisal. Further, the parties must actually submit “qualified” and “disinterested”
appraisers. Where the process is used appropriately, it is very effective at moving
files. FEMA Bulletin W-13029, which explains the process in detail, is attached as
Exhibit B.

9. FEMA Waivers. The defendant WY O Program carriers have no more power to waive
or not enforce a rule of this Program than do the courts.” The sole power of waiver of
the regulations rests with FEMA. 44 C.F.R. Pt. 61, App. A(1), Art. VII(D). FEMAis
known to grant additional individual waivers of the timeframe for compliance with its
proof of loss requirement in certain circumstances, provided all parties have at all
times acted in good faith, provided that the parties achieve a complete agreement as
to all matters in litigation such that after the waiver is granted, the lawsuit is promptly
dismissed, and provided, the waiver request comes early, before FEMA is put to the
expense of having to pay both a large litigation bill, and the claim itself. In the past,
FEMA officials have expressed their disdain for being asked to pay for both a large
litigation bill, and then the claim. Understandably, they would rather just pay one or
the other.

10. Exclusion for Post-FIRM elevated buildings. Given that coastal areas were impacted,

FEMA'’s exclusion in the SFIP for damage to the lower area of post-FIRM elevated

" Office of Personnel Management v. Richmond, 496 U.S. 414 (1990) (limitations on judicial power to issue
judgments payable in federal funds).



11.

12.

13.

buildings (44 C.F.R. Pt. 61, App. A(1), Art. 11(23) and Art. 111(a)(8) and (b)(3) will be
an issue. There are various ways that a building might be elevated; thus, no single
across the board ruling is possible. For an example of a court applying FEMA’s rules
to a particular structure, see Ayers Realty Co., LLC v. Selective Ins. Co. of Southeast,
2014 WL 807509 (M.D.Pa., Feb. 28, 2014).

Basements. Examples of cases applying FEMA’s rules concerning basements are as
follows: McGair v. American Bankers Ins. Co., 693 F.3d 94 (1st Cir. 2012);
Benbenek v. Fidelity Nat. Prop. and Cas. Ins. Co., 2013 WL 5366395 (S.D. Ind.,
Sept. 24, 2013); and Oaks v. Allstate Ins. Co., 2006 WL 3328179 (E.D.Ky., Nov. 14,
2006). In the SFIP, a basement is defined as, “Any area of the building, including
any sunken room or portion of a room, having its floor below ground level (subgrade)
on all sides.” 44 C.F.R., Pt. 61, App. (A)(1), Art. TI(B)(5). As a simplistic rule of
thumb, if it holds water, it’s a basement.

Earth Movement. There are times when a flood is indeed the “but for” cause of
differential settlement which leads to significant and expensive damage to an insured
structure. Many times, however, damages of this type are actually pre-existing. In
either situation, the damage is not covered under this Program, even where the flood
is indeed the “but for” cause of substantial structural damage. For cases applying this
exclusion, see West v. Harris, supra; Sodowski v. NFIP, 834 F.2d 653 (7th Cir. 1987)
and Wagner v. Director, FEMA, 847 F.2d 515 (9th Cir. 1988).

Misrepresentation. As per SFIP Article VII(B), misrepresentation voids the policy.
If there is a misrepresentation by the insured, or by anyone acting for the insured as

his or her “agent,” then the policy is void. Even if the misrepresentation occurs on
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just the building claim or the contents claim, no aspect of a claim upon the SFIP may
be paid once this article has been triggered. Currently, FEMA’s Office of Central
Counsel and the U.S. Attorney’s Office for the Eastern District of New York are
examining how the Government will respond to the questions of misrepresentation
that are arising in a large number of currently pending cases. Right now, private
defense counsel cannot opine upon how the Government will react to these
developments.

THREE POSSIBLE TRACKS TO RESOLUTION

The Court has asked all counsel repeatedly to try to determine if there would any
“buckets” into which these cases might be categorized. The only possibility that defense counsel
for the WYO cases has discerned, might be the following three:

Track 1 - - Already Repaired Homes

A significant number of the NFIP Plaintiffs have already repaired their homes. It is
unknown whether this is 10% or 50% or more of the total. This is unknown because none of the
plaintiffs in the EDNY NFIP cases has divulged this information, despite being ordered to do so
in CMO No. 1. Regardless, the already repaired homes “bucket” is irrefutably a significant piece
of the overall total of NFIP cases pending in the EDNY. The WYO carrier Defendants are
interested in trying to attempt mediation without utilizing the processes of formal discovery in
NFIP cases meeting these parameters:®

e All conditions precedent to presentment of the NFIP claim were actually satisfied pre-

suit.

e The current CMO as to document exchanges has been fully complied with.

® Even without the formal designation by the Court of a “track,” plaintiffs’ counsel believing their NFIP case fits
these parameters are encouraged to reach out to the carrier’s counsel in cases fitting these parameters.

11



Repairs to the house are substantially or fully complete.

The cost of repairs is known, well documented, and all documentation concerning
these repairs has been fully exchanged pursuant to the current CMO.

The exchanged documentation from the contractor meets the “detail” requirements of
the SFIP, and is sufficient to allow the carrier to segregate out the cost of any
improvements or betterments, additions or other items that aren’t within the scope of
NFIP coverage.

The insured actually did spend more to repair their covered flood damage than was
previously paid by the WYO carrier, and would like to attempt to resolve their
dispute for the difference between the actual cost of covered repairs, and the carrier’s
prior payments.

No issues of misrepresentation are involved.

It is likely that in many of these situations, some additional documentation or information

might be needed, and that this might come to light only during the first mediation session. If the

Court allows for this track, it is asked to allow the following:

Initial mediation sessions upon this track should be conducted via telephone, with
second sessions to be done in person.

The Court’s subpoena power should be available to collect whatever additional
documents either side may deem needed.

Site inspections should be available if deemed needed.

Depositions should be permissible if, in the opinion of the parties and the mediator,

such would likely move the dispute forward to resolution.
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e The parties should be allowed to stay upon this track to meet with the mediator

successive times, if they and the mediator believe that progress is being made.

e The parties should be afforded a maximum time upon this track; with four months

being one possible time limit.
Track 2 - - Homes Not Yet Repaired

A large number of the NFIP cases pending in this Court are predicated upon mass
produced estimates, where one public adjuster prepared estimates for large numbers of different
properties in factory fashion, including many of the same high priced repairs in every single
estimate, regardless of need. Examples of that practice are on full display in the Charnock,
Donovan and Pye rulings mentioned earlier. This second track is not for persons whose claims
were presented via such estimates. It is for those who properly presented their claims pre-
lawsuit, and who wish to consider the following question:

Are there NFIP Plaintiffs for whom an individualized set of detailed documentation was
actually prepared, and which was submitted to the carrier pre-suit as required by the policy, who
either are 1) willing now to agree to the independent adjuster’s estimate as to coverage and
scope, but not as to pricing, or 2) want to see if the carrier might agree that it missed a few items,
and try to achieve an agreement on coverage and scope? In other words, is there a group of
NFIP Plaintiffs who desire to confine their claim voluntarily right now, and to invoke the
Appraisal Clause of the SFIP? 44 C.F.R. Pt. 61, App. A(1), Art. VII(P). If so, the WYO carrier
Defendants are inclined to attempt appraisals, without utilizing the processes of formal
discovery, in NFIP cases meeting these perimeters:

e All conditions precedent to the presentment of the claim were actually satisfied pre-

suit.
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e The current CMO as to document exchanges has been fully complied with.

e |t can be established and verified that repair work upon the home is neither complete
nor underway, and no contractor bids for the actual work have been obtained.

e The parties are in complete agreement, in writing, on all issues of claims presentment,
coverage and scope, such that the parties have agreed to one specific detailed line
item list of covered items to be repaired, with the only remaining dispute being the
pricing of those agreed upon items.

If the Court adopts this track, it is asked to develop its own list of umpires to the appraisal
process. All too often, disagreements over picking an umpire lead to the process breaking down.
Also, these umpires must be instructed that they have no authority to exceed the parties’ prior
agreements as to scope and coverage. Their role regards only pricing of agreed upon items of
covered damage. See Exhibit B, which is FEMA’s view of how its appraisal process works.
Track 3 - - Normal Litigation.

Given the large number of mass produced estimates,” undersigned counsel speculates that
at least half of the total NFIP case load will have to proceed normally, at least through written
discovery and depositions. These are the cases where the parties disagree as to the validity of the
pre-suit documentation, the application of either coverage or exclusions, the scope of the covered
damages, the pricing, and the method of calculation of the loss settlement value. Simply put, if
literally everything is in dispute in the mass marketed NFIP cases, mediating these prior to full
discovery is unlikely to be successful. These NFIP cases should be allowed to just get to it,

because they will not settle just based upon current document exchanges. With respect, given

° This is something new for the Program. Little was seen of this after Katrina. A bit more was seen after Hurricane
Ike. Now it seems a cottage industry. Indeed, one law firm from Metairie, Louisiana has filed hundreds of such and
plans to file as many as 2,000 cases. Virtually all of these use estimates from just one public adjusting firm.
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the large number of these cases and the relatively small number of plaintiffs’ counsel, a
discovery period of eight months is not unreasonable.

CONCLUSION

Two different dynamics are involved stemming from the two different branches of the
Federal Government that are involved here, depending upon whether the NFIP cases end in
mediation, or in trial and eventual appeal. In all things relating to the mediations, it is FEMA’s
view which is absolutely controlling. The Court’s opinion, and certainly that of any mediator,
must defer to FEMA’s view of FEMA’s regulations if a case is to be voluntarily resolved at
mediation. Conversely, if these cases are to proceed to trial, then it is the Court’s opinion that
will control, subject to any ensuing appeal.

The defense counsel for the WYO carriers, in the context of mediation, have literally no
choice but to advocate and abide FEMA’s view of FEMA’s rules, and to decline all overtures for
settlements that are not accord with FEMA’s rules.

In closing, defense counsel would respectfully remind all involved in the NFIP cases that
the judiciary is not empowered to grant a monetary remedy against the Federal Treasury that the
Congress has not itself sanctioned. Office of Personnel Management v. Richmond, 496 U.S. 414
(1990). Congress, at 42 U.S.C. 84013, delegated exclusive rulemaking authority to FEMA to
decide the scope of coverage. At 42 U.S.C. 84019, Congress delegated to FEMA exclusive
authority to decide all rules governing the presentment of claims. Based upon these two statutes,
it is only FEMA’s rules that provide the necessary predicate for a judicial award of United States
Treasury funds. Either the rules have been followed and an award may be made, or the rules

have not been followed, and an award may not be made.
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Respectfully submitted,
NIELSEN, CARTER & TREAS, LLC

/s/Gerald J. Nielsen

Gerald J. Nielsen, LASB No. 17078

/s/ William T. Treas

William T. Treas, LASB No. 26537

3838 N. Causeway Boulevard, Suite 2850
Metairie, Louisiana 70002

(T): (504) 837-2500

(F): (504) 832-9165

Email: gjnielsen@nct-law.com

Email: wtreas@nct-law.com
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W-13069 EXHIBIT

tabbies*

November 21, 2013

MEMORANDUM FOR: Write Your Own (WYO) Principal Coordinators and the
National Flood Insurance Program (NFIP) Direct Servicing Agent

E m
FROM: James A. Sadler, CPCU, AIC

Director of Claims
National Flood Insurance Program

SUBJECT: Interplay Between the Extension of the Proof of Loss Deadline
for NFIP-Insureds Damaged By Meteorological Event Sandy
and the 1-Year Statute of Limitations in 42 U.S.C. § 4072 (VIL,R,
Suit Against Us)

Questions have been presented to FEMA concerning how the granting of the extension of the Proof
of Loss deadline for National Flood Insurance Program (NFIP) policyholders damaged by
Meteorological Event Sandy (ME Sandy) established by FEMA by regulation in the Standard Flood
Insurance Policy (SFIP) interplays with the 1-year statute of limitations for an insured to bring a
lawsuit established by Congress in 42 U.S.C. § 4072. FEMA is providing this Bulletin as an
explanation to insurers of how the extended Proof of Loss deadline interacts with the 1-year statute
of limitations established by statute. A brief review of the factual background is provided to put
FEMA'’s guidance in context.

The SFIP is itself a Federal regulation promulgated by FEMA, which has three forms. The Dwelling
form is found at 44 C.F.R. § 61, Appendix A(1); the General Property form is found in Appendix
A(2); and the Residential Condominium Building Association Policy (RCBAP) form is found in
Appendix A(3). In these regulations, FEMA established the 60-day Proof of Loss deadline. See
Section VII(J) of the Dwelling and General Property forms and Section VIII(J) of the RCBAP form.
The Associate Administrator of the Federal Insurance and Mitigation Administration (FIMA, a
division of FEMA) has the authority to grant waivers of and extend the Proof of Loss deadline
pursuant to 44 C.F.R. § 61.13(d). See also 44 C.F.R. § 61, Appendices A(1) and A(2), Section
VII(D), and Appendix A(3), Section VIII(D).

Congress, in enacting the National Flood Insurance Act of 1968, as amended, (42 U.S.C. § 4001, et
seq.) enacted a 1-year statute of limitations for an NFIP policyholder to bring a lawsuit after
denial/disallowance or the partial denial/disallowance of the policyholder’s claim. See 42 U.S.C. §
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4072. This 1-year statute of limitations was incorporated into the SFIP by FEMA. See 44 CF.R. §
61, Appendices A(1) and A(2), Section VII(R), and Appendix A(3), Section VIII(R).

On November 12, 2012, FEMA issued Bulletin w-12092. Bulletin w-12092 did several things, but
two items are primarily relevant for this Bulletin.

First, Bulletin w-12092 granted a limited waiver of the Proof of Loss requirement to allow payment
of an undisputed amount based solely on an adjuster’s report and insurer’s approval without the
SFIP-required Proof of Loss. In the event the insured disagreed with the payment received, the
policyholder was (and is) required to send a Proof of Loss meeting the requirements of the SFIP with
documentation supporting the additional amounts sought.

Second, Bulletin w-12092 waived the 60-day deadline to submit the SFIP-required Proof of Loss
and granted a 1-year extension from the date of loss to send the Proof of Loss for the additional
dollar amount(s) sought to the insurer. The insurer then evaluates the Proof of Loss and
documentation and may pay the entire amount, partially pay and partially disallow/deny the amount,
or entirely disallow/deny the amount sought for the items submitted in the Proof of Loss. The denial
or disallowance, in whole or in part, must be in writing from the insurer. The insurer’s letter should
clearly state it is denial or disallowance and alert the insured of the remedies available, including
litigation within 1 year from the date of the letter.

More recently, in FEMA Bulletin w-13060a, FEMA issued an additional extension of the Proof of
Loss deadline, allowing an additional 6 months for an insured to submit the SFIP-required Proof of
Loss with supporting documentation for any additional amounts sought. In total, FEMA extended
the Proof of Loss deadline from 60 days to 1 % years for ME Sandy. This is an unprecedented action
by FEMA that reflects FEMA’s commitment to facilitating the ability of individuals insured by the
NFIP to seek payment.

Unlike the SFIP Proof of Loss deadline, which is a regulation created by FEMA, FEMA cannot
extend the time limit for NFIP-insureds to bring a lawsuit. The applicable time limit to file a lawsuit
was set by statute, not FEMA. Although FEMA has the administrative authority to extend the Proof
of Loss deadline it established by regulation, FEMA lacks the authority to extend the time limit to
file a lawsuit established by statute. This statute of limitations has never been extended.

It is important to understand that the Proof of Loss is not the claim. The claim is the assertion by the
insured that they are entitled to be paid for a covered loss under their SFIP (i.e., the demand for
money). An NFIP policyholder whose insured property is damaged by an event such as ME Sandy
only has one claim arising from that event, regardless of the number of Proofs of Loss that the
insured may submit in support of that claim.

Even in the instance of an Increased Cost of Compliance (ICC) claim under Coverage D of the SFIP
(which is not an indemnity claim because the coverage is not triggered by the physical loss from the
flood but by a determination by the NFIP community that the building has been substantially
damaged and must be brought up to the community’s current floodplain management guidelines),
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there is only one claim that arises from that substantial damage determination regardless of the
number of Proofs of Loss submitted by the insured.

The SFIP sets forth the process that the insured has to follow in supporting his or her claim in the
General Conditions section of each form of the SFIP (which is Section VII for the Dwelling and
General Property SFIP forms and Section VIII for the Residential Condominium Building
Association Policy or “RCBAP” SFIP form). For example, Section VII(J)(1) of the SFIP requires
prompt written notice of the loss. Also, Section VII(J)(4) and its subparts set forth what information
must be included for the Proof of Loss (which is the policyholder’s statement of the amount of
money demanded and submitted in support of their claim) and indicate that it must be sent within 60
days after the loss.

NFIP court rulings hold that if the insured does not comply with “all” of the terms and conditions of
the SFIP prior to filing a lawsuit (including the Proof of Loss requirements), then the necessary
conditions for the insured to be able to bring a lawsuit have not been met. What this means is that, in
those instances in which a denial letter has been issued such that the statutory 1 year to bring the
lawsuit will run before the Proof of Loss extended deadline runs, the insured has to both file the
lawsuit and have the required Proof of Loss requirements completed within 1 year of the date of the
denial or partial denial of the claim. This situation will typically arise when the insurer has
determined that the insured has not suffered a “direct physical loss by or from flood” and there is no
coverage under the SFIP. For example, if the insurer has determined that flood waters did not reach

the insured building, a denial letter will be sent because there is no insured loss and no coverage
under the SFIP.

In any event, FEMA requires NFIP insurers to continue to work with their insureds. The Program
can pay additional amounts if properly supported, even if the formal Proof of Loss deadline has
passed. FEMA does this through the granting of the insured’s request of an individual waiver of the
Proof of Loss deadline through the insurance company. The NFIP makes every possible effort to
insure that a proper claims payment and resolution of the claim are achieved in every instance.

The limited waiver and extension of the Proof of Loss deadline recognizes the difficulties insureds
damaged by ME Sandy experienced evaluating damage and supporting their flood insurance claim.
The typical dispute arises after an insured has received payment based on an adjuster’s report and the
insurer’s approval and later believes there is additional uncompensated damage. The 1 year to sue
typically will not be triggered until the required Proof of Loss for the additional amount sought is
submitted and there is a complete or partial disallowance/denial of the amount sought. However, as
discussed above, there are instances when the claim may be denied for reasons that do not require an
adjuster’s report or Proof of Loss from the insured. Even in those claims where a denial letter was
issued within the first 6 months after ME Sandy, the insured still had a full year from the date of that
denial letter to collect all required documentation, file the proof of loss, and then file a lawsuit if
such is believed necessary.
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The extended time to file the Proof of Loss is an effective mechanism that allows insureds to fully
present their claims. For the majority of claims, disputes will not arise until after the submission of
the Proof of Loss and formal denial of the amount sought. While FEMA does the most it can to
assist NFIP insureds, it cannot and does not waive or extend the applicable statute of limitations.

Conclusion:

We ask for your full support. Any questions or comments should be directed to Russell Tinsley,
Claims Examiner for the National Flood Insurance Program. Mr. Tinsley may be reached by email at
Russell.Tinsley@fema.dhs.gov.

cc: Vendors, IBHS, and Government Technical Representative

www.fema.gov
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MEMORANDUM FOR: Write Your Own (WYO) Principal Coordinators and the
National Flood Insurance Program (NFIP) Direct Servicing Agent
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FROM: James A. Sadler, CPCU, AIC
Director of Claims
National Flood Insurance Program

SUBJECT: Proper Invocation and Usage of the Appraisal Clause Provisions in
the Standard Flood Insurance Policy

The Federal Emergency Management Agency (FEMA) administers the National Flood Insurance
Program (NFIP) and promulgates all forms of the Standard Flood Insurance Policy (SFIP). There are
three forms of the SFIP—the Dwelling Form, the General Property Form, and the Residential
Condominium Building Association Policy (RCBAP)—which are promulgated and found at 44
C.F.R. § 61, Appendixes A(1), A(2), and A(3), respectively.

Each form of the SFIP contains an Appraisal clause in its General Conditions (Section VII (P) (in the
Dwelling and General Property Forms), and Section VIII (P) in the RCBAP). FEMA is issuing this
bulletin to provide guidance regarding when the Appraisal clause may be used, and what the
necessary conditions are for invoking it.

The text of the Appraisal provision states the following:
P. Appraisal

If you and we fail to agree on the actual cash value or, if applicable, replacement cost
of your damaged property to settle upon the amount of loss, then either may demand
an Appraisal of loss. In this event, you and we will each choose a competent and
impartial appraiser within 20 days after receiving a written request from the other.
The two appraisers will choose an umpire. If they cannot agree upon an umpire within
15 days, you or we may request that the choice be made by a judge of a court of record
in the State where the covered property is located. The appraisers will separately state
the actual cash value, the replacement cost, and the amount of loss to each item. If the
appraisers submit a written report of an agreement to us, the amount agreed upon will
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be the amount of loss. If they fail to agree, they will submit their differences to the
umpire. A decision agreed to by any two will set the amount of actual cash value and
loss.

Each party will:
1. Pay its own appraiser; and
2. Bear the other expenses of the Appraisal and umpire equally.

The SFIP Appraisal process is a mechanism for resolving only disputes regarding the dollar amounts
to be paid for flood damages covered by the SFIP. The Appraisal process cannot be used as a method
to determine scope of damage, coverage under the SFIP, or causation of damages. FEMA has had this
rule in place in the Adjuster Claims Manual for many years. (See pp. V-33 (Dwelling Form
commentary), V-71 (General Property Form commentary), and V-107 (RCBAP commentary) in the
Adjuster Claims Manual.)

Further, FEMA believes that the Appraisal clause is one of the last resorts available for attempting to
resolve a claim (initiating a lawsuit being the last resort) and it should not be used instead of the
claims adjusting process. FEMA encourages the insured and the insurer to exhaust all other avenues
available to determine the fair price for an agreed-to scope of loss. This includes the insured obtaining
and providing all estimates (or if repairs or replacement has already occurred, actual receipts or
invoices), photos, and any other relevant documentation or written narrative explanation that may
support what the insured is claiming as a fair price of the agreed-to scope of loss.

For the Appraisal clause to be properly invoked, the following conditions must be met prior to the
parties using the Appraisal process:

1. The named insured and the issuer of the SFIP must agree to the scope of loss and
damages. This means that there must be a list of damaged items (the scope) that both
parties agree were damaged by the flood event and covered by the SFIP. If the insured and
insurer cannot agree on the scope of loss, then the Appraisal provision cannot be invoked.
This means that a claim cannot be partially resolved by the Appraisal process and partially
resolved by other means (such as an appeal to FEMA or through litigation). Appraisal can
only be used when it will result in complete resolution of the entire claim.

2. The insured must have submitted a timely and complete Proof of Loss with supporting
documentation for the items which the insured is seeking Appraisal. If an insured
submitted a Proof of Loss for a dollar amount of damages and the insurer paid that amount
in full, the Appraisal clause cannot be invoked because there is no dispute between the
insured and insurer as to the scope of loss or pricing.
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3. Appraisal is available only when the dispute between the parties involves the price to be
paid for an SFIP-covered flood-damaged item. No other dispute of any type (e.g.,
coverage, scope, or causation) can be submitted to Appraisal. If any issue other than
pricing is attempted to be resolved through use of the Appraisal process, then the
Appraisal provision has not properly been invoked and the Appraisal process is not valid.

4. The Appraisers and umpire selected for the Appraisal process must be competent and
impartial. This means that the individuals nominated to serve as Appraisers by the parties,
and the umpire to be selected by the Appraisers, cannot be in a position to profit from a
higher claim(s) payment made to the insured. For example, if the insured has hired a
public adjuster or attorney whose fee is based upon the insured securing a higher claims
payment, no one employed, affiliated with, or related to the public adjuster or attorney
could serve as the Appraiser or the umpire. The same rule applies to the insurer; no one
employed, affiliated with or related to the adjuster or owner of the adjusting company who
could receive a higher fee based upon the insured receiving a greater payment could serve
as the Appraiser or umpire. The Appraisal process would not be valid if the Appraiser
and/or umpire were not competent and impartial.

If possible, the Appraisal provision should be invoked prior to the insured filing a lawsuit. Appraisal
is a means to avoid a lawsuit, and FEMA encourages the use of Appraisal as a viable alternative to
litigation. However, nothing prohibits the Appraisal provision from being invoked after a lawsuit has
been filed as a means of fully resolving the litigation. Appraisal cannot be used as a means to resolve
some issues and not others because of the necessity of having an agreed-to scope of loss before
invoking the clause. This means that Appraisal would only be available after a lawsuit is filed if it
would result in a resolution of all claims of the insured and a dismissal of the lawsuit. If the insurer
does not have the policyholder’s complete Proof of Loss to support the amount of the Appraisal
award, the insurer, upon the policyholder’s request must seek a waiver from the Federal Insurance
Administrator of the time period to submit a Proof of Loss in order for the Appraisal award to be
valid.

Amounts payable as a result of a successful Appraisal should be paid within the 60 days allowed by
Section VII (M) of the SFIP; however, nothing prevents the parties from agreeing to a longer period
of payment. If a matter is in litigation and the parties consent to the Appraisal process or Appraisal
award, the insurer would arrange for payment in accordance with the normal process of paying such
disputed amounts (which is typically upon conclusion of all litigation or appeals).

Insurers should pay close attention to the time deadlines in the Appraisal provision with regard
to appointing either an Appraiser and/or umpire. If the insured makes an inappropriate demand
for an Appraisal (as described above), then a denial letter should be sent as soon as practicable
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X

IN RE HURRICANE SANDY CASES REPORT OF PLAINTIFFS’
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---------------------------------------------------------- X 14 MC 41

THIS DOCUMENT APPLIES TO:

ALL RELATED CASES

_________________________________________________________ X

The undersigned Plaintiffs’ Liaison Counsel, Tracey Rannals Bryan of Gauthier,
Houghtaling & Williams and Javier Delgado of Merlin Law Group, P.A. hereby submit Report of
Plaintiffs’ Liaison Counsel in Response to the Report of Defense Liaison Counsel for the NFIP
Cases (Doc. 269) and Defendants’ List of Commonly Occurring Legal Issues (Doc. 273). Plaintiffs’
Liaison Counsel has conferred with counsel representing Plaintiffs in Superstorm Sandy cases
pending before this Court. The following law firms assisted in the legal research and analysis
contained in this response:

Gauthier, Houghtaling & Williams
Merlin Law Group, P.A.

Leav & Steinberg, LLP;

French & Casey, LLP;

Wilkofsky, Friedman, Karel & Cummings;
Wolff & Samson, PC;

The Rain Law Firm;

Nesenoff & Miltenberg LLP;
Lerner, Arnold & Winston, LLP;
10. Ellis Ged & Bodden, P.A;

11. Fensterstock & Partners LLP; and
12. Touro Law Center

13. Law Office of Mitchell Winn
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INTRODUCTION

A windstorm/hurricane such as Superstorm Sandy by its very nature results in a wide range
of damage caused by different covered and potentially excluded perils at different times during the
storm. These perils include wind, flood, storm surge, fire, power outage, sewage back-up, etc. The
difficulty for the Court, as experienced by prior courts, is determining how to decide whether an
insurance policy that covers wind damage but excludes flood damage, or vice versa will provide
insurance coverage when the property is damaged by a covered peril and damage also occurs from
an excluded peril.

In the analysis of the circumstance presented above, a clause that is now standard in almost
every insurance policy known as the anti-concurrent causation (ACC) clause will emerge as one of
the most hotly debated clauses between the insured and the insurance carrier in Superstorm Sandy
cases. It is important to consider that the ACC clause is a fairly new provision that was not tested in
the context of a hurricane loss until Katrina, resulting in an Erie-guess by the Fifth Circuit that was
later criticized by the Mississippi Supreme Court.” The burden of proof required under a flood
policy versus a wind policy will be equally important. A wind policy is often written as an “all risk”
insurance policy, and flood policy is written as a named peril policy. Special attention should also
be given to the interpretation of insurance policies and the reasonable expectations doctrine in New
York, as this doctrine will guide the analysis of legal issues involving policy interpretation, policy
exclusions, and cases involving errors and omissions between consumers and insurance

agents/brokers.

! Leonard v. Nationwide Mutual Insurance Company, 499 F.3d 491 (5" Cir. 2007) (making an “Erie” guess on
Mississippi law) criticized by Corban v. United Services Automobile Association, 20 So.3d 601 (Miss. 2009) (applying
the proper analysis under Mississippi Law in determining how to evaluate insurance coverage in Hurricane Katrina
cases where the damages stem from both the covered peril of wind and the excluded peril of flood, and assessing
\zNhether or not the ACC clause applied in a Hurricane case).

Id.
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For ease of reference, Plaintiffs’ counsel are submitting their legal authority with the same
format and phraseology used by Defendants.

RESPONSE TO DEFENDANTS’ LIST OF COMMONLY
OCCURRING LEGAL ISSUES

A. Fortuity

The burden of proving causation differs in first-party property insurance cases depending on
whether the policy is a specified peril policy or an “all risk” policy. Under a specified peril policy,
the insured has the burden of proving that the loss was caused by a specifically enumerated peril.®
Alternatively, under an “all risk” policy, by contrast, “the insurer has the burden of proving that the
cause of the loss is an excepted cause.™

Under an all risk policy, the insured has the burden to establish a prima facie case for
recovery. The insured need only prove the existence of the all risk policy, and the loss of the
covered property.” The very purpose of an all risk policy is to protect the insured in cases where it
is difficult to explain the damage to the property; thus, the insured need not establish the cause of
the loss as part of its case.®

Where an insured has met its burden of showing that a valid insurance policy was in full
force and effect and that the insured incurred a presumptively covered loss, the burden of proof
shifts to the insurer to demonstrate that an exclusion contained in the policy defeats the claim.” To

negate coverage by virtue of an exclusion, an insurer must establish that the exclusion is stated in

clear and unmistakable language, that it is subject to no other reasonable interpretation and applies

® Strubble v. United Services Auto. Assn., 35 Cal. App. 3d 498, 504, 110 Cal. Rptr. 828, 831 (Cal Ct App 1973).

* Mission Nat’l Ins. Co. v. Coachella Val. Water Dist., 210 Cal App. 3d 484, 492, 258 Cal Rptr 639, 643 (Cal Ct App
1989). Accord, Garvey v. State Farm Fire & Casualty Co., 48 Cal. 3d 395, 406, 257 Cal. Rptr. 292, 298, 770 P.2d 704,
710 (1989).

® Pan American World Airways, Inc. v. Aetna Casualty and Surety Co., 505 F.2d 989, 999 (2d Cir.1974).

® Atl. Lines Ltd. v. Am. Motorists Ins. Co., 547 F.2d 11, 13 (2d Cir.1976); Holiday Inns Inc. v. Aetna Ins. Co., 571
F.Supp. 1460, 1463 (S.D.N.Y.1983).

" Throgs Neck Bagels, Inc. v. GA Ins. Co. of New York, 241 A.D.2d 66, 671 N.Y.S.2d 66 (1st Dep't 1998).

3
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in the particular case, and that its interpretation of the exclusion is the only construction that could
fairly be placed thereon.?

Under an all-risk policy, the insurance carrier has a difficult burden to meet once the
policyholder demonstrates a loss was sustained during the policy period. An essential purpose of
all-risk insurance policies is to provide coverage when the exact cause of the loss cannot be
established. “All risk insurance arose for the very purpose of protecting the insured in those cases
where difficulties of logical explanation or some mystery surround the loss or damage to property.”

One New York Court noted that under an all-risk policy, losses caused by any fortuitous
peril not specifically excluded under the policy will be covered. According to the Court:

An insured making a claim under an all-risk policy has the initial burden to establish

a prima facie case for recovery. An insured meets this burden by showing: “(1) the

existence of an all-risk policy, (2) an insurable interest in the subject of the insurance

contract, and (3) the fortuitous loss of the covered property. This burden has been
characterized as “relatively light.*

Thus, an insured under an all-risk policy needs only to show fortuitous loss and once that
burden is met, the burden shifts to the insurer to establish that an exclusion applies.* The insurer's
burden is a “heavy one” to negate coverage by virtue of exclusions in an all-risk policy.

B. Insurable Interest

To insure property against a risk of loss, the insured must have an insurable interest in that

property; without an insurable interest, the insured could suffer no loss. However, once an insurable

® Throgs Neck Bagels, Inc. v. GA Ins. Co. of New York, 241 A.D.2d 66, 671 N.Y.S.2d 66 (1st Dep't 1998); Salimbene v.
Merchants Mut. Ins. Co., 217 A.D.2d 991, 629 N.Y.S.2d 913 (4th Dep't 1995); General Acc. Ins. Co. of America v.
Idbar Realty Corp., 163 Misc. 2d 809, 622 N.Y.S.2d 417 (Sup 1994), order aff'd as modified on other grounds, 229
A.D.2d 515, 646 N.Y.S.2d 138 (2d Dep't 1996).
° Formosa Plastics v. Sturge, 684 F. Supp. 359, 366 (S.D. N.Y. 1987)
1‘1’ Channel Fabrics, Inc. v. Hartford Fire Ins. Co., 2012 WL 3283484 (S.D. N.Y. August 13, 2012).

Id.
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interest has been established at the inception of the policy, it is not invalidated by a later transfer of
the policy by assignment to a person who lacks a direct insurable interest in the property. 2

In Tiemann v Citizens' Ins. Co., the plaintiffs were the owners of the insured property. The
defendant had agreed to insure the plaintiffs “against all direct loss or damage by fire to the amount
of six thousand dollars to the following described property.” When the fire occurred the property
was damaged in the amount of $1,050. The fact that the plaintiffs had offered to sell the property
before the fire at the price they subsequently obtained, notwithstanding the impairment of its value
by the fire, did not release the defendant from liability.*®

C. Rules of Construction For Interpreting Insurance Policies

As stated above, a policyholder bears the initial burden of showing that the insurance
contract covers the loss and that a loss of property occurred.™

Under New York law, the ordinary rules of contract interpretation apply to insurance
policies.” Contract interpretation is a legal question for the court to decide.*

An insurance policy, like most contracts, is to be read in light of common speech and the
reasonable expectations of a businessperson.’” A written contract is to be interpreted so as to give
effect to the intention of the parties as expressed in the clear language of the contract.'®

Courts generally adhere to the rule that when an insurance policy is clear and unambiguous,

the language of the policy controls — and courts are bound to enforce the express terms as they are

231 N.Y. Prac., New York Insurance Law § 14:3 (2013-2014 ed.) (citing Taylor v. Allstate Ins. Co., 214 A.D.2d 610
(2d Dep’t 1995).

376 AD 5, 9-10 [1st Dept 1902]

4 Servidone Constr. Corp. v. Security Ins. Co. of Hartford, 64 N.Y.2d 419, 423-425 (1985); Roundabout Theatre Co. v.
Continental Cas. Co., 302 A.D. 2d 1, 751 N.Y.S.2d 4, 7 (1st Dep’t. 2002)(emphasizing that the policyholder bears the
affirmative burden of proving coverage; burden remains the same under an “all risk” policy); Int’l Paper Co. v. Cont'l
Cas. Co., 35 N.Y.2d 322, 361 N.Y.S.2d 873 (1974).

15 Accessories Biz, Inc. v. Linda & Jay Keane, Inc., 533 F.Supp.2d 381, 386 (S.D.N.Y. 2008).

18 Int'l Multifoods Corp. v. Commercial Union Ins. Co., 309 F.3d 76, 83 (2d Cir.2002).

7 Gen. Motors Acceptance Corp. v. Nationwide Ins. Co., 4 N.Y.3d 451, 796 N.Y.S.2d 2 (2005); Belt Painting Corp. v.
TIG Ins. Co., 100 N.Y.2d 377, 383, 763 N.Y.S.2d 790 (2003).

'8 Cruden v. Bank of N.Y., 957 F.2d 961, 976 (2d Cir.1992).

5
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written.® Contract language is ambiguous if it is capable of more than one meaning when viewed
objectively by a reasonably intelligent person who has examined the context of the entire integrated
agreement and who is cognizant of the customs, practices, usages and terminology as generally
understood in the particular trade or business.?

Where the policy language is ambiguous, “the court must interpret the language in context
with regard to its purpose and effect in the policy and the apparent intent of the parties.”?* Only if
the ambiguity remains unresolved, then it will be construed in favor of the insured.?

While the insured has the burden of proving that a valid policy was in existence on the
relevant date and that a loss of property occurred, the insurer has the burden of showing that a claim
falls within a policy exclusion.® In addition, “[tlhe ambiguities in an insurance policy are
construed against the insurer, particularly when found in an exclusionary clause.”®* To negate
coverage by virtue of an exclusion, an insurer must establish that the exclusion is stated in clear and
unmistakable language, is subject to no other reasonable interpretation, and applies in the particular
case.”®

Policy exclusions cannot be extended by interpretation or implication, but must be given a
strict and narrow construction.?® Whether an ambiguity exists in an insurance policy is a question of
law for the Court.”’

D. An Insured Person Is Presumed to Understand the Terms of Their Policy

Some New York courts have held that once an insured has received his or her policy, the

insured is presumed to have read and understood it and cannot rely on the broker’s representations®

19 Accessories Biz, 533 F.Supp.2d at 386.

20 Am. Home Assur. Co. v. Hapag Lloyd Container Linie, GMBH, 446 F.3d 313, 316 (2d Cir.2006).

2! Rainbow, 72 N.Y.2d at 106.

2 d.

2 Int’l Paper Co. v. Cont'l Cas. Co., 35 N.Y.2d 322, 361 N.Y.S.2d 873 (1974).

2 Ace Wire & Cable Co. v. Aetna Cas. & Sur. Co., 60 N.Y.2d 390, 469 N.Y.S.2d 655, 457 N.E.2d 761 (N.Y. 1983).
% Cont'l Cas. Co. v. Rapid—Am. Corp., 80 N.Y.2d 640, 593 N.Y.S.2d 966 (N.Y. 1993).

% Inc. Vill. of Cedarhurst v. Hanover Ins. Co., 89 N.Y.2d 293, 298, 653 N.Y.S.2d 68 (1996).

27 U.S. Underwriters Ins. Co. v. Tauber, 604 F.Supp.2d 521, 527 (E.D.N.Y. 2009).

6
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that the policy covers what is requested.”® Other courts, including the New York Court of Appeals,
have not strictly followed this rule and do not find it a bar to recovery. These courts have held that
an insured can maintain an action for breach of contract and negligence to procure adequate
insurance coverage.*

In American Building Supply, a recent Court of Appeals decision, the insured sued the
broker for failure to procure general liability coverage for the insured’s employees in case of injury,
which was a requirement of the insured’s commercial lease agreement.* Although the insured
informed the broker of its coverage requirements the policy was issued with a cross-liability
exclusion that barred coverage for injury.** The insured did not read the policy upon receipt, nor did
the broker.®®

The court held that receipt and presumed reading of the policy does not automatically bar an
action for negligence against the broker where the insured requested specific coverage, and that an
insured may look to the expertise of its broker for insurance matters.®* The court observed the split
of authority on this issue, but considered the facts of the case similar to those in which the appellate

courts did not enforce the presumption if specific coverage was requested.*

%8 |nsurance agents have a common-law duty to obtain requested coverage for their clients within a reasonable time or
inform the client of the inability to do so; however, they have no continuing duty to advise, guide or direct a client to
obtain additional coverage. See Murphy v. Kuhn, 90 N.Y.2d 266, 270, 660 N.Y.S.2d 371 (1997). To set forth a case for
negligence or breach of contract against an insurance broker, a plaintiff must establish that a specific request was made
to the broker for the coverage that was not provided in the policy. See Hoffend & Sons, Inc. v. Rose & Kiernan, Inc., 7
N.Y.3d 152, 155 (2006). A general request for coverage will not satisfy the requirement of a specific request for a
certain type of coverage. Id. at 158.

29 Busker on Roof Ltd. Partnership Co. v. Warrington, 283 A.D.2d 376, 377, 725 N.Y.S.2d 45 (1st Dept. 2001).

% American Bldg. Supply Corp. v. Petrocelli Group, Inc., 19 N.Y.3d 730, 736, 955 N.Y.S.2d 854 (2012); Kyes v.
Northbrook Prop. & Cas. Ins. Co., 278 A.D.2d 736, 737-738, 717 N.Y.S.2d 757 (3d Dept. 2000)(finding existence of
viable question of fact pertaining to whether insured had right to rely upon broker’s presumed obedience to insured’s
instructions in procuring proper coverage); Reilly v. Progressive Ins. Co., 288 A.D.2d 365, 366, 733 N.Y.S.2d 220 (2d
Dept. 2001)(observing that insured made specific request for coverage, thus failure to read policy does not preclude
broker’s potential liability).

d.

%1d.

%1d.

¥1d.

*1d.
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E. An Insured Has Constructive Knowledge of the Terms of the Policy
The insured’s receipt of the insurance policy at issue may, in some cases, provide a complete
defense to the insured’s action against an agent or broker for failing to procure coverage. This
argument does not provide a defense in all cases. As noted in the authorities above, where the
evidence establishes that the insured made specific requests for coverage, this rule may not apply as

% Moreover, where the evidence demonstrates that the insured made

an absolute bar to coverage.
specific requests for the missing coverage after receipt of the policy, the broker has a renewed duty
to obtain the requested coverage or to inform the client of its inability to do so.%’

F. Exclusions

a. Applicable Burden of Proof between Insured and Insurer

As stated above, the burden of proving an affirmative defense on an insurance policy is upon
the insurer; conversely, the burden to establish coverage and a duty to indemnify lies with the
insured.*®

b. Anti-Concurrent Causation (ACC) Clause

The analysis should first begin with the question: Is the ACC clause applicable to a
Superstorm Sandy case where the property was damaged by covered and excluded perils? This
analysis has been applied in Hurricane Katrina cases, as further explained below. It is also
important to understand the ACC clause and its origins.

This Court’s ruling on the ACC clause will impact every insured that suffered damage from
wind and water to the insured property. As explained by William F. “Chip” Merlin, Jr., in Corban
v. USAA: A Case for Providing Far too Little Because It was Rendered Far too Late, the United

States Fifth Circuit Court of Appeals’ “Erie guess” on Mississippi law resulted in over two years of

% American Bldg. Supply Corp. v. Petrocelli Group, Inc., 19 N.Y.3d 730, 736, 955 N.Y.S.2d 854 (2012).

% page One Auto Sales v. Brown & Brown of New York, Inc., 921 N.Y.S.2d 749, 750, 83 A.D.3d 1482, 1483 (4th Dept.
2011).

% Acerra v. Gutmann, 294 A.D. 2d 384 (2d Dep’t 2002).
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underpaid insurance claims and forced settlements that would otherwise not have been accepted by
policyholders who had spent thousands on insurance premiums.*

In response to the concurrent causation doctrine® relied upon by the courts as the default
rule in insurance coverage litigation*, insurance companies began inserting the ACC clause into
property policies in the 1980s and 1990s to prevent court decisions requiring the insurance carrier to
provide insurance coverage where the damage to the property was caused by both a covered and an
excluded peril.*?

There are typically two forms of ACC clauses.”® In response to these new forms, courts
initially found the ACC Clause valid and enforceable.*

Throughout the years, different theories interpreting the ACC clause have evolved. The

more conservative approach is to find that there is no coverage for any portion of the loss so long as

the damage was caused by both a covered and non-covered event. The liberal approach states that

¥ 79 Miss. L.J. Supra 129 (2009).

037 ALL.R. 6™ 657, citing Lertner, Simpson, Bjrokman Law and Practice of Insurance Coverage Litigation §52.9,
construction and application of Anti Concurrent Causation (ACC) clauses and insurance policies (2014). Before the
advent of the ACC clause the courts routinely relied on the concurrent cause doctrine to find that the insurance company
was responsible for paying the damages resulting from the entire event whenever two of more perils appreciably
contributed to the loss and at least one of the perils was covered under subject insurance company.

1 In 1973, the California Supreme Court decided in State Farm Mut. Auto Ins. Co. vs. Partridge, 514 P.2d 123, 131
(Cal. 1973), finding that a loss was covered by an insurance policy, even if other excluded causes combined to produce
the loss. Eric S. Knutsen, Confusion about Causation in Insurance: Solutions for Catastrophic Losses, 61 Ala. L Rev.
957, footnote 67, the California Supreme Court later restricted the liberal concurring causation approach to cases
involving only liability insurance in Garvey vs. State Farm Fire and Casualty Company, 48 Cal 3d 395, 770 P.2d 704,
714 (Cal. 1989), and instead adopted the dominant or proximate cause approach for property insurance cases involving
concurrent causation. Id. at footnote 67.

“2 David Rossmiller, “ACC Clauses at the Heart of Wind vs. Wave Debates™ Claims Journal, March 14, 2013.

*% The first ACC clause is the short form that states: “we do not cover loss to any property resulting directly or indirectly
from any of the following. Such loss or damages excluded regardless of any other cause or event that contributes
concurrently or in any sequence to the loss.”** 37 A.L.R 6th 657 (2014).

The second ACC clause is